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1 


1 District Court of the United States for the District of 

Columbia 

Criminal Xo. 58780 

United States 

v*. 

Will Kinard 


United States of America. 

District of Columbia. .«*: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, in 
said District, at the times hereinafter mentioned, the following 
papers were tiled and proceedings had. in the above-entitled cause, 
to wit: 

2 In the District Court of the United States for the District of 

Columbia 

Criminal Xo. 5S786 

United States of America 
vs. 

Will Ivinakd 

United States Court of Appeals for the District of Columbia. 
Filed Apr. 20. 1938. Joseph W. Stewart. Clerk. 

Notice of appeal 

Will Kinard. District Jail. District of Columbia. 

«,Name and address of appellant) 

Juan H. Qttijano and Eugenio M. Fonbuena, 1032 Earle Bldg., 
Washington. I). C. 

(Name and address of appellant’s attorneys) 

Offense. First Degree Murder. 

Date of judgment, April 6, 1938. 

Brief description of judgment or sentence Motion for a new trial 
came up. and was over-ruled with exception on April 14. 1938, and 
was sentenced to be electrocuted on July 8. 1938. 

Name of prison where now confined, if not on bail, District Jail, 
District of Columbia. 

I. the above-named appellant, hereby appeal to the Court of 
Appeals of the District of Columbia from the judgment above-men¬ 
tioned on the grounds set forth below. 

Will Kinard. 

Appellant. 

Eugenio M. Fonbuena, 

Juan R. Quijano, 

Attorneys for Appellant. 


Date April 20, 1938. 
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Gronndx of appeal 

1. The Court erred in commenting to the prejudice of this defend¬ 
ant. that the statement or written confession of the defendant tended 
to “show the defendant's guilt of some form of criminal homicide/’ 

2. The Court erred in calling the Jury's attention to the prejudice 
of the defendant to only certain portions of the evidence and confes¬ 
sion without calling the other material portions of it. 

3. The Court erred in allowing the Government to introduce testi¬ 
mony tending to impeach the defendant's credibility as a witness in 
its case in chief, prior to the time the defendant took the stand as a 
witness for himself. 

Let this appeal be filed without prepayment of the usual costs. 

Service acknowledged this 20th day of April. 193S. 

J. J. O'Leary. 

F. Dickinson Letts. 

J ustice. 
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Docket entries. criminal, on appeal 


In the District Court of the United States for the District of 

Columbia 

Clerk's statement of docket entries to accompany duplicate notice 

of appeal to the Court of Appeals. 

United States Court of Appeals for the District of Columbia. 

Filed Apr. 20. 1938. Joseph W. Stewart. Clerk. 

Criminal No. 5878(5 
Indicted for: First Decree Murder 
United States of America 

vx. 

Will Kinard 

1936 

Dec. 16—Presentment and indictment filed. 

Dec. IS—Arraigned, Plea Not Guilty. Indictment read. 

1938 

Apr. 4—Jurors from Criminal Divisions Nos. 1 and 2 and the Circuit 
Court Divisions sworn on their voir dire. Jury sworn and 
respited until tomorrow. 

Apr. 5—Trial resumed, same jury; arguments of counsel in part and 
respited until tomorrow. Government’s and Deft’s 
prayers filed. 

Apr. 6—Trial resumed, same jury; arguments of counsel concluded 
and the charge of the Court. Verdict guilty of Murder in 
the First Degree. 

Apr. 9—Motion for a new trial filed. 

Apr. 14—Motion for a new trial argued and overruled. Exception 
noted. 
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Apr. 14—Sentenced to death bv electrocution, to take effect Friday, 
July S. 1938. 

Apr. 20—Notice of Appeal filed (without prepayment of costs). 

Date April 20. 1958. 

Attest: 

[seal] Ciiaim.es E. Stewart, 

Clerk , 

By Samuel Silverman. 

Assistant Clerk. 


Note. —This statement from the docket entries is intended suitably 
to identify the case and not as a substitute for the record on appeal, 
which is to be prepared and certified as provided in Rules 7. S. and 9. 
of Supreme Court 1’. S. 

4 Indictment 

Filed in Open Court Dec. 16, 1936 

District Court of the United States for the District of Columbia 

Holding a Criminal Term 
October Term, A. D. 1936 
District of Columbia, 88 : 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present: 

That one Will Kinard. on. to wit, the sixth day of November, 
1936. and at the District of Columbia aforesaid, contriving and 
intending to kill one Laura Kinard, then and there being, feloniously, 
wilfully, purposely and of his deliberate and premeditated malice, 
did discharge and shoot off a certain bullet out of a pistol held in 
the hand of him. the said Will Kinard. into the chest of the said 
Laura Kinard. and thereby did give to the said Laura Kinard, in 
and upon her chest, a certain mortal wound: and did discharge and 
shoot off a certain other bullet out of a pistol held in the hand of 
him, the said Will Kinard, into the chest of the said Laura Kinard, 
and thereby did give to the said Laura Kinard, in and upon her 
chest, a certain other mortal wound: and did discharge and shoot 
off a certain other bullet out of a pistol held in the hand of him, 
the said Will Kinard, into the chest of the said Laura Kinard, and 
thereby did give to the said Laura Kinard, in and upon her chest, 
a certain other mortal wound, of which said mortal wound she, 
the said Laura Kinard, on. to wit, the said sixth day of November, 
1936, did die. 

And so the Grand Jurors aforesaid, upon their oath aforesaid, do 
say: 
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That he, the said Will Kinard, in the manner and by the 

5 means aforesaid, feloniously, wilfully, purposely and of his de¬ 
liberate and premeditated malice, did kill and murder the 

said Laura Kinard: against the form of the statute in such case 
made and provided, and against the peace and government of the said 
United States. 

Harry L. Underwood. 

Assistant Attorney of the United States 

in and for the District of Columbia. 

[Endorsed] Criminal No. 58786. United States vs. Will Kinard. 
First Degree Murder. A true bill: Ralph G. Wilson, Foreman. 

District Court of the United States for the District of Columbia 

Friday, December 18, A. D. 1936 

The Court resumes its session pursuant to adjournment: Mr. 
Justice Gordon, presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail, and by his attorneys Juan R. Quijano and 
Eugenio M. Fonbuena, Esquires: wereupon the defendant being ar¬ 
raigned upon the indictment, pleads not guilty thereto, and for trial 
puts himself upon the country, and the Attorney of the United 
States doth the like. 

6 Memorandum 

December 18. 1936 

Appearance of Juan R. Quijano and Eugenio M. Fonbuena for 
defendant entered. 

District Court of the Thiited States for the District of Columbia 

Wednesday. April 6. A. D. 1938 

The Court resumes its session pursuant to adjournment: Mr. 
Justice Adkins, presiding. 

******* 

Come again the parties aforesaid, in manner as aforesaid, and the 
same jury that was respited in this case yesterday: whereupon the 
said jury after hearing the arguments of counsel in full and the 
charge of the Court, say, upon their oath that the defendant is guilty 
in manner and form as charged in the indictment. 

Memorandum 

April 9. 1938 


Motion for a new trial filed. 
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District Court of the United States for the District of Columbia 


Thursday. April 14. A. D. 1938 

The Court resumes its session pursuant to adjournment: Mr. Justice 
Adkins, presiding. 

******* 

Sentence 

It is considered by the Court, and the sentence of the law is that 
you. Will Kinard. for the offense of murder in the first degree whereof 
you have been found guilty, be and you are hereby sentenced to the 
punishment of death by electrocution: and it is 

Ordered that you, Will Kinard, be forthwith taken to the Wash¬ 
ington Asylum and Jail, otherwise known as the District Jail, in 
the District of Columbia, from whence you came, and there be kept 
in close confinement: and that on the eighth day of July, 1938. you 
be taken to the place prepared for your execution within the walls 
of the said Washington Asylum and Jail, and that then and there, 
between the hours of ten o'clock ante meridian and two o’clock post 
meridian, you be electrocuted by the causing to pass through your 
body a current of electricity of sufficient intensity to cause your death, 
and that the application of such current shall be continued until you 
are dead, and may God have mercy on your soul. It is further 

Ordered that a certified copy of this sentence shall be transmitted 
by the Clerk of the District Court of the United States for the District 
of Columbia to the Superintendent of the aforesaid Washington 
Asylum and Jail not less than ten days prior to the time 
8 fixed in this sentence of the Court for the execution of the 
same. 

Signed this 14th day of April, 1938. 

Jesse C. Adkins, Jnotice. 

Assignments of error 
Filed May 27, 1938 

******* 

1. The Court erred in commenting to the prejudice of the defendant 
to the effect that the statement or confession of the defendant tended 
to show the defendant’s guilt of some form of criminal homicide. 

2. The Court erred in calling the jury’s attention to the prejudice 
of the defendant, to only a certain portion of the evidence and confes¬ 
sion without calling the other material portions of the same that is 
favorable to defendant. 

3. The Court erred in allowing the Government to introduce testi¬ 
mony tending to impeach the defendant’s credibility as a witness dur¬ 
ing its case in chief and prior to the time the defendant took the stand 
as a witness for himself, and 

4. In failing to instruct the jury that if contradictory evidence were 
adduced during the trial and the said evidence as such that they may 
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raise a reasonable doubt in the minds of the jury, then the defendant 
should be given the benefit of that doubt. 

Juan R. Quijano, 

F. 

Eugenio M. Fonbuena. 
Attorneys for the Ay yell ant. 

Service of copy of Assignments of Error and Bill of Exceptions 
acknowledged this :27th day of May. 1938. 

David A. Pine. 

United Stares I>istrict Attorney. 

1) District Court of the United States for tin District of 

Columbia 

Fridav. June 17. A. D. 1938 

%■ / 

The Court resumes its session pursuant to adjournment: Mr. Justice 
Adkins. Presiding. 

******* 

Now comes here the defendant by his attorneys Messrs. Quijano and 
Fonbuena. and prays the Court to sign, and make a part of the record 
his Bill of Exceptions taken during the trial of the case and submitted 
to the Court on the 13th dav of June. 1938. which is accordinglv done. 

Designation of record 

Filed May 27. 1938 

******* 

The Clerk of this Court will please make up the Record for the 
Court of Appeals to consist of the following: 

1. The indictment. 

2. The Plea. 

3. Appearance of Attorneys for Defendant. 

4. The verdict of the jury. 

5. The filing of a motion for a new trial. 

(j. Motion considered and overruled. 

7. Notice of Appeal filed forma pauperis. 

8. Assignments of Error. 

9. Bill of Exceptions. 

10. This designation of Record. 

Juan R. Quijano, 

F. 

Eugenio M. Fonbuena. 
Attorneys for Defendant. 

10 Service of copy acknowledged this 24th day of May. 1938. 

David A. Pine, 
United States District Attorney 

for the District of Columbia. 

Approved: 

Jesse C. Adkins. Justice. 
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11 District Court of the United States for the District of 

Columbia 


United States of America, 

District of ('olumbia , ss: 

I, Charles E. Stewart. Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 7, both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel herein 
filed, copy of which is made part of this transcript, in the case of 
United States vs. Will Kinard, Criminal No. 58786. as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
22nd dav of June. 1938. 

[seal] C. E. Stewart, Cleric. 

12 In the District Court of the United States for the District 

of Columbia 


Criminal No. 58786 

Will Kinard, appellant 

vs. 

United States of America, appellee 

United States Court of Appeals for the District of Columbia. 
Filed June 23. 1938. Joseph W. Stewart. Clerk. 

Bill of except lorn 

Be it remembered, that this case came on for trial on April 4, 5 
and 6, 1938, before Justice Jesse C. Adkins and a Jury in the Dis¬ 
trict Court of the United States for the District of Columbia. To 
maintain the issues upon its part joined, the United States intro¬ 
duced the following evidence and the following proceedings were 
had: 

It was stipulated by the defendant and his counsel in open court 
that the body upon which Dr. Murphy performed the autopsy con¬ 
cerning which he was about to testify, was in fact the body of the 
Laura Kinard named in the indictment, who came to her death on 
the date specified in the indictment, whereupon Christopher J. Mur¬ 
phy was produced as a witness on behalf of the United States and 
having been first duly sworn, testified as follows: 

That he was and had been for some twenty-three years, a prac¬ 
ticing Physician and Surgeon in the District of Columbia: that he 
was also a Coroner, which capacity he held between six and seven 
years: that he performs autopsies on all suspicious or undetermined 
deaths in the District of Columbia: that he had performed at least 
over a thousand autopsies: that he performed, in connection with his 
duties as Deputy Coroner an autopsy on the body of one Laura 
Kinard. on the 7th day of November, 1936 at 11 A. M. at the Dis- 
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trict Morgue: that the body was identified to him as that of Laura 
Kinard: that -lie was a colored girl of about twentv-seven years of 
age, weight, one hundred eighty-seven pounds, five feet and 
13 seven inches in height, fully clothed with a black dress, suede 
slippers, stockings, slip, girdle and the usual undergarments, 
lie testified that the general condition of the deceased was good, that 
is. she had no wasting disease that was causing any wasting of the 
body: "that there were four holes in the dress in an area an inch 
to the right and one and one-half inches to the left of the midline”; 
that there was a hole in the middle of the dress to the left of the 
forearm: that there was a hole in the right axillary fold of the 
dress,; with powder marks and burns impregnated in the dress: and 
a hole in the dress in the back of the dress. lie testified that there 
was a hole : n the <lip under the dress in the center: that there were 
five in number with powder marks and burns around the five holes 
in this garment: and that "on removing her clothing, a copper coated 
lead >lug fell from the clothing while removing the clothes." And 
that he did not know what wound this slug exited from. 

He testified that gunshot wound number one was a wound of en¬ 
trance one inch to the left of the anterior axillary fold on the right 
side and three inches below the suprasternal notch, and that this 
bullet took a course from above, downward and backward, right to 
left and exited one inch to the left of the anterior supraspinal on 
the left side, that is the high part of the hip bone, and that in its 
course it passed through the diaphragm, the muscle that separates 
the abdominal and chest cavity, and also passed through the liver; 
that this wound could have been a fatal one. 

That '‘gunshot wound number two was a wound of entrance a half 
inch below the left collarbone, in what we call the mid-clavicular 
line, the center of the collarbone, and exited from the posterior 
axillary fold, a fold posterior to the arm, two inches below the angle 
on the left side. The course of this wound was from above, down¬ 
ward; in about the same plane. 

“Gunshot wound number 3 was a wound of entrance eight inches 
below the suprasternal notch, in the midline, the middle of the breast¬ 
bone. and this wound exited to the left of the middle of the 
14 spine, nine inches below the nape of the neck. The course of 
this bullet was from right to left, downward and backward, 
and it passed through the lung and diaphragm in its course. 

Gunshot wound Xo. 4 was a wound of entrance in the midsternal 
line, ten inches below the suprasternal notch. It was removed by me 
from the lumbar muscles of the back on the left side. The course 
of this bullet was from forward, backward, passing through the 
diaohragm and lung in the same plane. 

Gunshot wound Xo. f> had its entrance twelve inches below the 
suprasternal notch, which would make that in the upper part of 
the abdominal cavity, and took a course downward, striking the in¬ 
ternal surface of the ilium, one of the pelvic bones, was deflected 
backward and was removed by me from the center of the superior 
curved line of the gluteal tract, that is, the muscle in the cheek of 
the buttocks on the right side. The course was from above, down¬ 
ward, then sharply backwards. 
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Gunshot wound Xo. C was a wound, two in number, caused by the 
same slug. In other words, it was an in-and-out on the ulnar side 
of the left arm. three inches to three and a half inches below the 
anterior angle. The course of the wound was from below, upright 
and backward, passing through the bone, fracturing it in its course, 
and then over the scapula, the shoulder blade, whence it was removed 
by me." 

He further testified that a specimen of the blood was taken from 
the body of the deceased and submitted to the District Chemist for 
alcoholic content analysis and the report received was negative, that 
is. the decedent had not been indulging in alcoholic intoxicants: that 
the holes in the dress corresponded with the wounds in the body: 
that he identified the dress which was introduced in evidence and 
that the holes were identified also by him as the dress and the holes 
therein which he had described. He further testified that powder 
marks about the holes in the clothing and the wounds of entrance 
into the body mealed to him that this gun was discharged at a 
distance within eighteen inches of the body and tests were 
1”) made on this dress to determine whether or not there was 
powder about these holes and proved positively; that the sul¬ 
phuric acid test was used. 

On cross examination by counsel for defense. Dr. Murphy testified 
that there were five holes, four holes in the dress in an area of one 
inch to the left and four inches to the right of the chest, below 
the suprasternal notch and also a hole in the middle of the dress 
at the top of the left arm: that there was a bullet that passed through 
the left arm: and he further testified as follows: 

“The left arm. gunshot wound, two in number, caused by the same 
slug on the ulna side of the left arm, three inches to three and a 
half inches below the angle. 

Q. Could you determine from the course of the angle whether 
that bullet came through the left arm or through any part of the 
body ? 

A. Oh. that was entirely a separate bullet. This bullet entered 
from the ulna side of the arm and passed through the bone, up¬ 
wards and backwards, passing through the humus, fracturing it in 
its course. It did not correspond, as I remember, to any of the gun¬ 
shot wounds of the body:" that there were no powder marks about 
that hole. 

The witness further testified that there "wouldn't l>e any powder 
marks or burns at a distance of two and a half feet, but there might 
be on the body, if this individual had no clothes on. If it was a 
nude part of the body, you may occasionally find a speck of powder, 
from quite a distance from the wound": that it was impossible for 
him to tell how far the deceased was from the defendant at the 
time that wound was inflicted, other than to say that the gun was 
discharged at a distance probably more than eighteen inches from 
the body: that this wound of the left arm was not a fatal wound. 

On questioning by the Court the following proceedings took place: 

“Q. Doctor, you said something about eighteen inches. What do 
you mean by that ? 

A. I mean eighteen inches by measurement, that gunshot 
wounds will produce powder marks within that distance from the 
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1C discharge of a gun, a distance of eighteen inches from the 

” CT cr 

hotly. 

Q. You*mean to say. then, that in your judgment, some of these 
shots Were inflicted from a distance from the body of not more than 
eighteen inches? 

A. In my judgment, all these gunshot wounds on the chest were 
inflicted within a distance of eighteen inches of the body. 

Q. Not greater than eighteen inches? 

A. Yes. sir. 

Q. You do not attempt to fix a minimum? 

A. No. sir. It may have been anything. It was not approxima¬ 
tion. 

Q. What do you mean by that ? 

A. The gun was not held up against the decedent, because there 
was absolutely no blast reaction, and a wound from a gun held 
against the body is absolutely different from one held at a distance 
from the body. We have blast marks from approximation which you 
do not get with a gun held at a distance.** 

On redirect examination. Dr. Murphy testified that any of the 
wounds in the chest could have been a fatal wound: that there were 
five holes in the front of the dress at the time he took it off the 
body: that he was under the impression that probably the center 
hole was not a gun-shot hole and that he knew positively that four 
were gun-shot wounds, but there might have been a little doubt about 
that one hole and that if “there was a doubt. I thought I had no 
business saying it was a gun-shot hole": that there was one in the 
back and four known gun-shot holes in the front of the dress. 

On recross examination. I)r. Murphy testified that he could not tell 
which of these wounds was inflicted first: that any of the wounds that 
he had described in the chest and abdomen could have been fatal; 
that all these wounds could have been inflicted while she (deceased) 
was lying down: that wound number 1, was inflicted in the right 
side: that there were very little powder marks on the body in any 
of these wounds and that most of the powder marking was 
17 found on the clothing: that there was powder mark in the 
clothes with reference to wound number 1. He further testi¬ 
fied in answer to questions propounded to him regarding the other 
holes, that powder marks were found on all the holes in the clothing 
and some smudging of the bodv. but not on the arm. “That is the 
only One I did not find any definite powder marks on. Of course, 
you understand these are wounds of entrance. I have not reference 
to the wounds of exit, of course." 

That wound number four “had an entrance 12 inches below the 
junction of the two collar bones with the breastbone, three inches to 
the right of the midline. That bullet took a course downward, strik¬ 
ing the internal surface of the ulna, that is, a bone of the pelvis, was 
reflected back, and was removed from the center curve of the gluteal 
muscle on the right side. As I said, the course was downward, then 
sharply backward.** 

Th^ witness. Dr. Murphy, further testified that if all these wounds 
were inflicted within two and one half feet of the deceased.they would 
not leave any powder marks in the body of the deceased: but that 
he was of the impression from the experiments that were performed 
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with the clothing. at a distance of two feet that it would not leave 
any powder marks on the body, but "it might leave a few powder 
marks on the clothing within two feet. The area covered by powder 
marks varies anywhere from immediately around the gunshot hole 
of entrance to a distance of four or five inches from the hole, accord¬ 
ing to the distance that the gun is held at the time of discharge. 
Within a distance of eighteen inches we have found that the powder 
markings become microscopically noticeable.” 

The witness. Dr. Murphy, further testified that the course of the 
bullet of gunshot wound No. 1. was from above, downward and 
backward, and right to left: that the course of gunshot wound Xo. 2 
was from above, downward in the same plane from the left side to 
the right side and that was the wound that entered under the middle 
of the collar bone: that gunshot wound Xo. 3 was from right 

18 to left, downward and backward: that gunshot wound Xo. 4 
was from above and backwards: that gunshot wound Xo. 5 

was from above, downward and then sharply backwards: that gun¬ 
shot wound Xo. 0, which was the wound in the arm. was from below, 
upward and backward: that he could not judge from these wounds 
whether the wound was inflicted on the same plane when the shots 
were fired as they might have been fired at different planes but still 
a movement of the body would alter that plane so that he could not 
tell whether they were discharged at the same plane. 

Louis E. Hazzard was produced as a witness on behalf of the 
United States and after having been first duly sworn on oath testified 
as follows: 

That he was a photograph and fingerprint man of the Metropolitan 
Police Department where he had served in that capacity for three 
years: that his duties were to go out on murder scenes and take photo¬ 
graphs and that on the 6th day of Xovember. 1036. he went to 
premises 217 3rd Street SW.. at about 0 P. M. and made photographs 
which were identified in Court by him as the ones he made. He 
further testified that he took these pictures in the kitchen and they 
accurately and truly depicted the scene as he saw it there. (The 
pictures were marked as exhibits 2. 3. 4. 5. 0. 7 and 8 and later were 
offered and received in evidence without objection.) He further 
testified that a hole in the kitchen floor, shown in exhibits 2 and 3, 
was a bullet hole, which was under the body there until the body was 
moved and these two pictures were taken: that the other pictures were 
taken before the body was moved: that he tried to get fingerprints 
off the knife that appears in the pictures, but found no fingerprints; 
that there was blood around the bullet hole in the floor: that the 
body was on its back with its head pointing from the kitchen towards 
the dining room: that Detective Sergeant Tolson and some others 
were present when he took these pictures. 

William Kinard. Jr., was produced as a witness on behalf of the 
United States and having been first duly sworn on oath testified as 
fol lows: 

19 That he is twelve years old and that Will Kinard. the 
defendant, is his father: that he is in the fourth grade and 

goes to Sunday school: that little boys who do not tell the truth 
will go to the devil: that he was living with his father and mother 
in November. 1936. at 217 3rd Street SW.. Washington. D. C.: that 
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lie was at home on November 6. 1936 and that after supper he went 
out doors to play with some boys: that after that his sister. Pauline 
Kinard. came to the door and told him that the defendant and tlie 
deceased were fussing: that he went into the front room of the 
house and then to the kitchen where his sister, father and mother 
were: that after he got in they (defendant and deceased) started 
fighting and the defendant shot the deceased and she fell, then 
the defendant got on top of her and shot her five more times: that 
he, defendant, went over by the sink and got a knife and put it 
in the deceased's hand: that defendant told him to tell police that 
the deceased was bothering him: that defendant ran out doors then 
and when he (witness) followed he was hit on the head by the 
defendant: that his mother ditl not have any knife or anything 
in her hand at the time she was shot: that there was a lamp in 
the kitchen and that it was off: that it was waved out by his 
father after the shooting: that there were six shots fired before 
the defendant waved the lamp off: that his mother was standing 
by the door between the dining room and the kitchen when she was 
shot: that his father was standing by the door: that he did not 
see where he came from at the time of the shooting: that his father 
had not gone out of the kitchen before the shooting: that the de¬ 
fendant was in the kitchen at the time of the shooting: that his 
mother was reading the paper before she got up at the time she 
was shot; that when the shooting was going on, witness was crying 
and telling the defendant to stop: and then he identified the knife 
that his father tried to put in his mother’s hand: over the objection 
and exception of the defendant, on the ground that this happened 
two months liefore the homicide, witness testified that he saw some 
trouble between his mother and father some two months prior to 
the shooting, that defendant cut the deceased on the neck: that he 
saw his father beating his mother when the witness, came 
20 downstairs and while his mother was on the floor; and that his 
mother’s neck was bleeding and she had to go to the hospital. 

On cross-examination the witness testified that he knew that the 
6th of November, 1936 was on Friday: that he was out doors and 
when he came in they (defendant and deceased) were fussing; that 
he was playing hop-scotch with some children liefore he came in; 
that Sunny Boy and another little boy named Sebastian were there 
playing: that that time was after supper but did not know what 
time it was: that his mother cooked the dinner but he forgot what 
she cooked that evening: that his sister called him to the house 
and told him that the defendant and deceased were fussing but 
he did not know what they were fussing about. He further testi¬ 
fied that he was standing in the kitchen door with his sister: that 
there was a light in the middle of the table in the kitchen: that 
there were two tables and that the lamp was sitting on the table by 
the window: that the other table was by the door: that his mother 
was reading a newspaper but he did not know what kind: that his 
mother was sitting near the table by the window at that time: that 
his father was sitting at the other end facing the back door into 
the kitchen: that here were chairs beside the table: that his father 
was shaving and was fussing with his mother: that his father put 
the razor away and then went down by the stove and then he shot 
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her; that lie saw the green salt shaker which was had bj his mother; 
that there was salt in it about half full; that it was in the middle 
of the table by the window; that his father was standing by the door 
by the water spigot when he shot the deceased; that the water spigot 
was over by the back door: that both his father and mother were 
standing when the shots were tired: that he (witness) was beside 
his mother; that he saw his father shoot his mother but does not 
know what part of her body was shot first: then his mother fell: 
that he did not know what direction his mother's head was: that, 
after that his father got on top of her and shot her five more times; 
that he thought his father used his right hand but does not know 
where he got the pistol; that he did not know whether his father 
went upstairs or not: that the lam]) went out after the shoot- 
21 ing: that his father fanned the lamp with a piece of newspaper: 

that he fanned the lamp out on the table by which his mother 
was reading: that his father then ran out of doors and hit him on 
the head when he, witness, ran out: that the defendant did not go 
to the police department but the police caught him: that he did not 
know where tliev caught him: that he did not know the name of 
the police that got him: that his father put the light out after the 
shooting: that he did not look at the wall and did not know whether 
there was any mark on it; that after the shooting he was crying: that 
he went and got a basin of water and his sister was also crying and 
then Sunny Boy went to his house and told his mother (maw) who 
then came down: that he did not know what his sister was doing 
after the shooting; that he was standing with his sister by the 
dining-room door which was between the dining-room and the 
kitchen: that his mother, before the shooting, was sitting down and 
then she stood up: that he was facing both his father and mother 
when the shooting took place: that lie did not do anything with 
the water pan: that he put some water in the wash pan and rubbed 
water on his mother's stomach where the wound was and rubbed her 
face also; that there was blood on the floor: that before the police 
came he told his sister to go upstairs and get a match: that he was 
sure he told his sister to get a match: that there was a stairway and 
a second floor: that he did not know how far the spigot was from 
the stairway; that his father was at the door over by the dining¬ 
room and was not near the spigot when he shot deceased. When 
witness was asked whether he had not said his father was by the 
spigot when he shot his mother, he testified that he had said that. 

On re-direct examination the witness. Will Kinard, Jr., testified 
that there was an ice-box in the dining room: that Sunny Boy went 
and called his mama named Essie Williams: that the officers took 
him to the receiving home. 

On re-cross examination the witness testified that Mrs. Williams 
talked with him first before the officer: that no officers were in there 
at the time she talked to him: that the officers came a little 
2*2 while after: that his father was not in there when he was 
talking with Mrs. Williams. 

On re-direct examination the witness. Will Kinard. Jr., testified that 
he told Mrs. Williams what happened and after a while told the offi¬ 
cers also. 
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Pauline Kinard was produced as a witness on behalf of the United 
States and after having been duly sworn testified as follows: 

Pauline Kinard testified that she is the daughter of the defendant. 
Will Kinard: that she is nine years old and is in the third grade Jit 
school: that tho-e who do not tell the truth will "go to the bad place": 
that she remembered the time when she was living with her mother 
and father at 217 3rd Street SW.. Washington. I). C.: that on Novem¬ 
ber C>. li>3(>. there was a shooting and trouble there after supper: that 
the trouble happened in the kitchen: that her mother was sitting by 
the table and that her father was sitting by the other table: that they 
(defendant and deceased) were fussing: then the defendant went to 
the razor box and got his razor out and started shaving: that after he 
finished shaving the defendant went and put the razor-blade up and 
they, defendant and deceased, were still fussing and that her mother 
was sitting down at the table reading the funny paper: and that her 
father went upstairs and "got a shot gun” and her mother went tip- 
stairs behind him: that the defendant came downstairs first and hid 
behind the ice-box and her mother came downstairs and while she was 
standing in the kitchen looking behind to see where he was. the defend¬ 
ant came from behind the ice-box and shot and she fell: and then he 
came down and leaned over her mother and shot her five more times: 
that the witness ran upstairs and got a match and lit the lamp and 
then lie (defendant) went to the sink and got a knife and put it in her 
mother's hand: that witness was not in the room when defendant did 
that and didn't see it: whereupon on motion of defendant the court 
instructed the jury to disregard the statement of the witness concerning 
the plitcingof the knife in her mother's hand: that she saw her father 
when he left: that her father hit her brother before leaving: that 
23 she did not see her mother “with a knife in her hand before the 
shooting*': that she did not see her mother with a knife in her 
hand after the shooting but saw it on the floor: that she saw a salt 
shaker before the shooting and her mother was going to throw it at her 
father: that her father shot her mother before her mother could throw 
the salt shaker: that she did not see the gun at that time: that the lamp 
went out before the shooting: that she thought the defendant fanned 
the lamp out. 

The witness. Pauline Kinard. further testified that she remembered 
that her father and mother had some trouble a couple of months be¬ 
fore this shooting: that she and her brother were in bed and they 
heard some noise downstairs: that she jumped out of bed and put her 
clothes on and when she got downstairs, her mother was at the sink 
washing dishes: that the defendant went behind her and took the 
razor blade and cut her around the neck: that her mother hollered 
and her father came over and beat her mother in the stomach and 
told her mother to go to the doctor: that her mother went to the 
doctor: that when the police came and asked her mother what the 
trouble was her mother told them and “when the police got ready 
to lock him up—*': whereupon the following occurred: 

Bv Mr. Robb. "Now don't tell us aliout that.” 

The witness. Pauline Kinard. further testified that she came back 
from the front room into the kitchen before the shooting began: 

On cross-examination, the witness. Pauline Kinard. testified that 
she was nine years old and goes to Bell School: that the defendant 
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is her father ami she still loves him: that site thought this shooting 
happened on Momlay: that they (her father and mother) were fuss¬ 
ing hm. she did not know what they were fussing about and did not 
know what they were saying: that her mother was reading th.e funny 
paper: that her father cooked the supper that night: that they had 
beans and bread for supper; that her mother did not cook the supper; 
that her mother was working: that she thought her mother did clean¬ 
ing and scrubbing work: that her father went to meet her mother; 

that her father and mother came home together that evening 
24 at about **7 or 8 o'clock'*. Witness further testified that she 
was out doors playing with some girls, two of them were “Ella 
May and Estelle": that she went into the house about eight o'clock 
and her mother was reading the funny paper when she came in ami 
her father and mother were then fussing: that her mother was sitting 
on the bench by the side of the table: that there were two tables: 
that one of the benches was beside the window and the other was 
beside the cupboard: that at that time her father was sitting down 
on the other bench beside the cupboard talking with her mother 
but not doing anything: that she went to call her brother after sup¬ 
per: that they had supper before the fussing took place: that her 
brother and father ate with her; after she came from school at three 
o'clock: that she saw the salt shaker when her mother got hold of 
it and tried to throw and hit her father and her father tried to shoot 
her mother: that he was standing near the kitchen door when he 
shot: that she testified that the light was out before the shooting 
but upon further questioning the witness said that it was after the 
shooting: that her father was facing towards the door of the kitchen: 
that she went upstairs to get the matches: that neither her brother or 
father sent her to get them: that she saw her father shoot her mother 
but does not know what part of her body was shot first: that her 
mother fell down and her mother's head was near the “dining-room 
door, when you go into the dining-room"; and that her mother was 
near the stove: that her father put the light out but she did not 
know why he put it out; that he shot her mother six times while the 
light was on; that witness was sitting on the flour can beside the 
table and her brother was with her and witness was cryimr: that she 
saw her father and mother go upstairs. The witness testified further 
that her father went upstairs first but she did not know what he 
did up there: that her brother was in the house when her father and 
mother went upstairs: that her brother was in the kitchen standing 
by the stove and that she. the witness, was not doing anything at the 
time: that after this there were some people that came in. one of them 
named Miss Essie (Williams); that she and her brother talked 
to Miss Essie: that she told “Miss Essie" about it: whereupon 
the following occurred: 

Q. Did vou tell it in the presence of vour father? 

A. Yes, sir. 

Q. Was your father there? 

A. No, sir. 

Q. Your father wasn't there? 

A. No. sir. 

Q. What time did your father leave the house? 

A. He left the house after the shooting was done. 

$ 1690—38 -:: 
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The witness further testified that her father came back after the 
police were in. Site further testified that her father and mother 
were fussing and had a quarrel about two months before; that she 
never saw iter mother knock her father at any time; that she did 
not see her mother knock her father when he was talking to a man 
on the street: that she did not know how many times her father 
and mother quarreled within two months; that they quarreled very 
often but she did not know what they were fussing about: and that 
site never saw her mother beat her father. 

Then the following proceeding took place, as follows: 

By Mr. Quijaxo : 

*’Q. You said your father and mother went upstairs; now. did 
votir father shoot at vour mother? 

‘ A. Yes. 

Q. When vour mother was going down the stairway? 

A. Yes. sir. ' ' 

Mr. Quijaxo. She said yes. That is all.” 

Redirect examination by Mr. Robb: 

**Q. What was that last answer you gave. Pauline? Did you under¬ 
stand that question? 

A. Xo. sir. 

Q. He wanted to know if the shooting happened when your 
20 mother was on the staircase coming down ? 

A. No. sir. 

Q. Where was your mother when he shot her? 

A. She was in the kitchen. 

Mr. Robb. All right: that is all. thank you. 

Mr. Quijaxo. Just a minute, now. 

By Mr. Quijaxo: 

Q . You didn’t see vour mother at all with anv knife, did you? 

9 •> * v 

A. Xo. sir. 

Mr. Robb. Is that all ? 

Mr. Quijaxo. Yes. that is all. 

Mr. Robb. That is all.” 

Joseph Williams was called as a witness on behalf of the United 
States and having been first duly sworn testified on direct examina¬ 
tion as follows: 

That his full name is Joseph Grant Williams and is eleven years 
old: that he is in the 5-B Grade in school; that little boys who do not 
tell the truth get punished; that he remembered the night when there 
was some trouble at Kinard’s house; that he lives at 239% 3rd Street 
SW.: that on the night of the trouble lie was by Junior lvinard’s 
house with William Kinanl. Jr., for awhile and some other children; 
that after awhile William Kinard. Jr. went into his house when he 
was called in: that his mother called him; that he kept on playing 
around there and afterwards he heard shots: that the sound came 
fromi William Kinard’s House and he kept playing until the lady 
came into the door from the next house and told him to go home 
and so he went home: that he then told his mother what he heard 
and that it did not take him long to get home. 

On cross-examination, the witness, Joseph Williams testified that 
he knew what happened on the 6th of Xovember. 1936; that he could 
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not remember what day it was; that he was playing with Will. Jr., 
but did not remember what they were playing; that he did not go 
inside the house; that a lady told him to go home but did not 

27 know her name although he knew her because he played with 
her children; that she lives next door to the KinarcFs; that 

he thought it was Will's mother that told Will to go into the 
house; that his house is about seven or eight houses from the 
house of Will. Jr.: that after he went home he told his mother that 
he heard some shots that sounded to him “was from Will Kinard's, 
because Mr. Ivinard was shooting.” He testified further that the 
lady that told him to go home did not go into the house of Will 
Kinard. 

Mi's. Essie Marie Williams was called as a witness on behalf of 
the United States and having been first duly sworn testified as 
follows: 

On direct examination the witness testified that her full name is 
Essie Marie Williams living at 23914 3rd Street SW.: that she was 
living there on the night of the 6th of November, 1936 when there 
was some trouble at Kinard's house; that her little boy, Joseph came 
home and gave her certain information; that after she received 
this information, she immediately went up to the third floor and 
phoned the police; that he gave the information right away after 
lie got home; that after she phoned the police, she went to her front 
yard and saw William Kinard and William. Jr., come out of the 
house and go into the vacant lot which was separated from their 
house by one house. No. 219 3rd Street: that she walked down the 
street and went to 217; that she went in and found the body of Laura 
Kinard on the floor in the kitchen and the two children Will Jr., 
and Pauline in the kitchen: that Pauline was standing on the can 
or bench beside the table and William was standing down further 
in the kitchen; that Pauline leaped into her arms and hugged her 
around the neck and started crying: that they were crying already, 
but they started crying more when she came in with Officer Reid; 
that she and Officer Reid went in at the same time; that she had a 
conversation with the two children and was present when they 
(children) told the officers what had happened: that they told her 
what had happened when she first talked with them and they sub¬ 
sequently told the officers the same thing: that the pictures 

28 marked for identification, Governments. 4. 5, 6, 7 and 8 show 
the scene as she saw it when she first entered the kitchen; 

that the butcher knife which appeared close to the elbow of the 
body (shown in the picture) was there when she first came in and 
that the basin was on the floor: that she did not know really whether 
the paper was on the table or on the floor: that neither she nor any¬ 
one else in her presence made any suggestions whatsoever to the 
two little children as to what they should say about this happening. 

On cross-examination, the witness Mrs. Williams testified that she 
is a dress maker by occupation with offices at 239 1 / 4 3rd Street SW., 
since April. 1932: that she has six rooms in her house and has 
roomers therein: that she is married since 1932 and that her husband 
is unemployed; that she knew about this case for the first time when 
her little boy came in the house and told her about it: that she knew 
the Kinard's from seeing them; that she was on good speaking terms 
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with Mrs. Kinard: that she spoke to Mr. Kinard also: that she visited 
the Kinard home and Mrs. Kinard visited her: that Mr. Kinard 
never called at her home: that after her son gave her the informa¬ 
tion, she went upstairs and phoned the police; that she told them 
there was a shooting at 217: that she didn't see the shooting; that 
the information was given by her little hoy and after she called 
the police, she came downstairs and went out in her front yard; 
that after she saw Mr. Kinard leave the house, she went down the 
street: that Mr. Kinard passed out the front door and his little 
boy was with him: that they went running through the vacant lot: 
that Mr. Kinard was not holding his little hoy's hand: and that the 
little hoy was following him: that she went into Ivinard’s house imme¬ 
diately after she saw Mr. Kinard go through the vacant lot: that 
she found two children there: that Will Kinard. Jr., returned by 
the front door immediately before she went down the street: that 
he came from the vacant lot: that she stayed in the house for about 
an hour: that she was about eight houses from the Kinard’s house 
when Mr. Kinard and his son left the house: that it was between 
7 and 7: JO in November hut that she didn't remember what 
29 day of the week it was. 

Upon further questioning of the witness. Mrs. Williams, the fol¬ 
lowing proceeding took place: 

"Q. Now then, with reference to these pictures that were taken— 
Exhibit No. 4. were they, now t 

Mr. Robb : 4. 5. 6 . 7 and 8 . 


By Mr. Quijaxo : 

Q. Do you know who took these pictures? 

A. No: I don't. It was a photographer: I don't know him. 

Q. Were you present when these pictures were taken? 

A. No: I left l>efore the pictures were made. 

Mr. Quijaxo. Then, if your Honor please, at this time I move to 
strike the record, to strike the portion of the testimony of Mrs. Wil¬ 
liams'identifying these pictures, on the ground that she didn't see 
these pictures taken. 

The Court. I will overrule the objection. 

Mr. Quijaxo. May I have an exception, please? 

The Court. Yes." 

Upon further testimony, Mrs. Williams said that when she was 
present in the house the officers present were. Officer Reid. Mayo. 
Officer Day and Lieutenant Liverman. and later Officer Tolson: 
that she did not know the names of the others; that she went into 
the house with Officer Reid: that the two children were in the house: 
that Pauline was standing beside the table on the bench or a can: 
that Will. Jr. was standing on the floor crying: that she did not 
remember what clothes the children were wearing; that “they were 
always very clean, but what they were dressed in that particular 
day, I don't remember"; that she did not know how far Mr. Kinard 
and his son went in the vacant lot: that when she entered the house 
the two children were there: that Officer Reid was there and that 
Mr. Kinard was not there: that she was not there when Mr. 
Kinard came back to the house: that Officer Reid, the Coroner. 
Mr. Tolson and the photographer were in the house when she 
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30 left: and that she talked with the children but without the 
father there. 

On redirect examination, Mrs. Williams testified further that she 
did not know what happened after the father returned as she was 
not present when the father came back: that at one time approxi¬ 
mately the end of August or the first of September. 1936. Mrs. Kin- 
ard visited her: that she noticed her neck and that it had a wound 
that had been sewed up: that it had about eight stitches: and that 
after that time she (Mrs. Kinard) wore dark glasses because her 
eye was discolored. 

On recross examination, the witness. Mrs. Williams testified that 
Mrs. Kinard was not wearing glasses of any kind on this particular 
night when she found her lying on the floor: that Officer Mayo was 
with Officer Reid when they came: that she and Officer Reid entered 
the house and Officer Mavo ran through the vacant lot. 

Officer George B. Reid was produced as a witness on behalf of 
the United States and having been first duly sworn, testified as 
follows: 

On direct examination Mr. Reid testified that his name is George 
B. Reid: that he is attached to the Xo. 4 Precinct: that he has been a 
police officer for about twelve years: that he was on duty on the 
particular evening of November 6, 1930: that he was operating a 
radio patrol car in company with Officer Mayo: that he responded 
to the call to go to 217 3rd Street. Southwest at about 7:20 P. M.; 
that it took him about two minutes to respond to the call; that when 
he arrived he went into the house and found the body of a colored 
woman lying on the floor in the rear room; that the other officer 
went to the patrol box to notify the station and police headquarters 
that there had been a shooting: that a crowd gathered in front of 
the house and he overheard a conversation: that when he first saw 
the two children. Pauline Kinard and Will Kinard. Jr. they were 
in the house: that they came into the house with Mrs. Williams, 
the one who just testified; that he then had a conversation with 
the two children: that the pictures. Exhibit Nos. 4 and 5, 6. 7, 
and S show the scene as he found it when he arrived; that 

31 he saw the defendant. Will Kinard about 20 or 27> minutes 
after he got there: that Officer Tolson or Officer Day brought 

him back: that he had a conversation with the children in the pres¬ 
ence of the father after he was brought back: that Will Kinard, Jr., 
was there and also his father and lie asked Will Kinard what had 
happened. 

Then the following proceeding took place: 

By Mr. Robb: 

“Q. You mean Junior or Senior?” 

The witness. Officer Reid then testified that it was Junior: that 
he. Will, Jr. stated that his mother and father were sitting in the 
kitchen on a little bench as you enter the kitchen from the dining 
room; that ‘‘the father was arguing at the mother. The father got 
up and went upstairs, and he came downstairs and stood in the door¬ 
way, and he fired a shot at his mother. His mother fell and the de¬ 
fendant took a newspaper which was lying on the table and whipped 
out the oil light—the table was just to his left inside the door—and 
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then he stood over the body of the woman he had shot and fired sev¬ 
eral more shots into her bodv while she was lving there. 

“Then he stepped over the body, went to the rear of the kitchen, 
and on the right, to the side of the wall there is a little strap tacked 
up with different knives in there, and he picked from there a butcher 
knife, and he went back to the body of the woman whom he just 
shot, and took her right hand and laid the knife in there and tried 
to have her right hand clasp this knife and hold it, but it wouldn't, 
and he dropped it and the knife fell just a short distance from the 
right elbow, and the body fell back on the—the hand fell back on 
the body, and the father said to the boy, ‘come and go with me,' and 
the boy said. 4 Xo. I am not going/ And the father left the room 
then, and as he was going out of the room the boy said he hit him 
on the forehead with the gun, and he said, ‘When the police come, 
tell them Mamma was after me with the butcher knife.* * ? 

The witness, George B. Reid, testified further that at that 

32 time he observed a good sized bump on the head of Will 
Ivinard. Jr., about the shape of an egg: that the little girl 

stated just about the same as the boy did: that he (witness) did not 
make any suggestion to the children as to what they should tell 
about this matter: that the statement the little boy made in his 
presence and the presence of the defendant was the same statement 
the boy made when witness first got there: and that witness did not 
recall whether the lamp was burning or not when he arrived. 

On Cross examination the witness. Officer Reid, testified that he 
went to 217 3rd Street. Southwest, in response to a radio call: that 
the house was open and he went in the house alone: that he did not 
remember whether the light was burning or not: that immediately 
after he went into the house other people came in. they being Mrs. 
Williams, Will Ivinard. Jr., and his little sister. Pauline Ivinard; 
that Mrs. Williams stayed there in the house for some fifteen or 
twenty minutes or for some time: that after he was there about 
twenty-five minutes, the father came in: that he talked to the chil¬ 
dren in the presence of Mrs. Williams about five or eight minutes 
after he entered the house: that he talked to Mr. Ivinard about 
twenty minutes after this: that the second time he talked to the chil¬ 
dren he didn’t know whether Mrs. Williams was present or not; 
whereupon the following occurred: 

By Mr. Qutjano : 

Q. After that, who were present in the house besides you and the 
children and Mrs. Williams? 

A. There was another policeman, and I believe Officer Tolson. 

The witness further testified that he was present when the pic¬ 
tures were taken: that the little boy. Will, Jr. told him that the de¬ 
fendant got the knife from a strap at the kitchen sink and put it in 
the hands of the deceased; that he did not have the knife examined 
for fingerprinting: that the knife was turned over to the detective 
on the scene: that the knife was lying about four, five or six inches 
from the right elbow of the deceased: that there were five rooms in 
the house, three on the first floor and two on the second; that 

33 to enter the house you enter from the street into the first room, 
the middle room being the dining room and the rear the 

kitchen; that he found the woman's body in the kitchen: that her 
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head was just back of the doorsill that leads from dining room to 
kitchen; that the feet were extended under the table: that the body 
was lying at a slight angle: that there was a pan with water in ft 
by the body: that Airs. Ivinard's face was slightly damp: that he did 
not recall that her clothing was wet: that the two tables were lo¬ 
cated, one just to the left of the doorway as you come in from the 
dining room: that the other was on the right side with the cook- 
stove to the rear of it; that there was a bench at the side of the table 
by the dining room; that there was a lamp and newspaper on the 
same table: that there were numerous kitchen utensils in the same 
room and he recalled seeing other knives: that the knives were in 
the strap: that he ascertained that Mrs. Kinard was beside the table 
with the lamp and newspaper on it when she was shot: that he was 
not sure the lamp had a shade on it; that he did not recall whether 
there were any salt and pepper shakers on the table: that the head 
of the deceased was toward the kitchen door that lead into the 
dining room about two feet from the door: that the children told 
him (witness) that Kinard went to the second floor: that they did 
not say that Mrs. Kinard went to the second floor: that the little 
girl said she went to the second floor to get a match: that her father 
sent her there: that he talked possibly ten minutes the first time with 
the children: that he did not remember how they were dressed: that 
he talked with Kinard when he (Kinard) came into the house: that. 
Kinard denied that the shooting occurred as the children described 
it: that Kinard stated that the police had told these children to state 
the story as they had told it: that Kinard did not deny shooting his 
wife: that he. defendant, did not tell witness anything about the 
knife: that the defendant did not tell him anything about the salt- 
shaker: that there were other officers present when he talked with the 
defendant; that lie did not talk with Kinard but these statements 
were made bv Kinard in reply to what the children had said; 
34 that he was the first officer to talk with the children: that it 
was dark that night and that there were no lights that he knew 
of in the room near the kitchen. 

On redirect examination, the witness. Officer Reid testified further 
that he believed there is a house that adjoins 217 but that he does not 
know how much space there is lietween the kitchen widow of the 
Kinard house and the windows across the way: and that he did not 
know whether the defendant made a statement to Officer Tolson and 
Officer Day that night or not. 

On recross-examination the witness. Officer Reid testified that he 
believed that Officer Day brought the defendant. Will Kinard back in 
the house. 

Officer Bernard F. Day was produced as a witness on behalf of the 
United States and having been first duly sworn, testified as follows: 

On direct examination. Mr. Day testified that his full name is Ber¬ 
nard F. Day and that he is attached to No. 10 Precinct: that he was 
attached to Xo. 4 Precinct and that on the 6th day of November, 1936 
he was at Xo. 4 Precinct; that when he first saw the defendant. Will 
Kinard, at about 7:20 P. M.. the defendant walked into Precinct Xo. 
4 and handed a 32-20 Colt revolver to him: (Colt 32-20 revolver was 
thereupon received in evidence and marked “Government’s Exhibit 
Xo. 9;”) and that he identified this revolver as the one handed to him 



22 


WILL KIN ARP VS. UNITKD STATES 


by tlu‘ defendant. Will Ivinard: that the defendant told him he had 
shot his v ife at ^17 3rd Street. Southwest: that he (witness) broke the 
•run and dumped six empty cartridges that had been discharged into 
his hand: (Six empty cartridges were thereupon received in evidence 
as Government’s Exhibit Xo. 10:) that he identified the six empty 
cartridges as the ones he dumped out of the revolver: that he turned 
Will Ivnard over to the wagon man there and went to the scene of the 
crime: that on his arrival there OlKcer Reid. Officer Mayo, the two 
Ivinard children and Mr>. Essie Williams were on the premises: that. 
Ivinard. was brought to the premises: that he had a conversation with 
the two children in the presence of Ivinard. 

3.*> Upon further questioning the following proceeding took 
place: 

“Q. Tell us what they had to say about this shooting. 

A. I went back to the precinct and the wagon brought Ivinard back 
to the scene. I questioned the little boy in his presence in the home 
there. 

“The little boy said his mother and father had an argument, his 
father went upstairs and got a gun. came back downstairs and stood 
behind the door leading to the kitchen. His mother came downstairs 
behind him and went into the kitchen. His father walked from behind 
the door and shot once and his mother fell to the floor, the kitchen 
floor, and the light went out. 

“He said his little sister brought a match to his father, and he lit 
the light again and stood over her and shot her five more times. He 
then walked to the kitchen sink and took a butcher knife from the 
leather rack along the top of the rail of the sink. There were several 
different knives in it—took a butcher knife out of it and brought it 
back and put it in his mother’s hand. He said his mother wouldn’t 
hold the knife. He said his father then started out and said to him, 
‘when the police come, you tell the police that mother had a butcher 
knife there.’ ” 

“Q. Did he say what his father then did? 

A. Pie said his father slapped him aside the head, just before he 
went out. and said. Tf the police come, tell them your mother had a 
butcher knife there.’ 

Q. Showing you this knife. Officer, was this the knife there on the 
scene that night 

A. It was; yes. sir. 

Q. Where was it ? 

A. It was lying four or five inches from the right arm of the de¬ 
ceased. 

Mr. Robb. I offer the knife in evidence. Any objection? 

Mr. Qui.tano. Xo objection. 

30 (The butcher knife referred to was thereupon received in 
evidence as Government's Exhibit Xo. 11.) 

The witness. Officer Day. further testified that he talked with the 
defendant at the scene then he sent the two children away and car¬ 
ried the defendant back to the precinct and brought him back the 
second time and the Coroner, the Deputy Coroner and he questioned 
him in the front room: that Officer Tolson was there and they took 
the defendant’s overalls off and shoes which had blood smeared all 
over the toe: that the Deputy Coroner took these for an analysis of 
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the blood: (Shoes with blood smear were thereupon received in evi¬ 
dence as Government's Exhibit No. 12). That the shoes in evidence 
were the ones taken off of the defendant. 

Upon further questioning the witness further testified that the de¬ 
fendant stated that the circumstances of the shooting were as follows: 

“He said he went to meet his wife after she got off from work, and 
from the place of her employment all the way back home they were 
arguing. She was accusing him of running around with some other 
woman, and he said the argument got warmer and warmer all the 
time, and he told me he went upstairs and she followed him upstairs. 
He was taking off one of his shoes when he heard her come up, and 
when he heard her, he took the gun from under his pillow and put 
it in his pocket. Then she came up and said, “do you know that cows 
have horns to hook with?' 

‘“He said he went downstairs and she followed him downstairs and 
made a pass at him with a butcher knife, and that is when he shot 
her. 

“He said the light went out and after the light was lit, she was in 
pain and he shot her twice more. But he told me he shot her four 
times before she fell, the first time.” 

Witness further testified that the defendant said he went upstairs 
to go to bed and was unlacing his shoe when his wife came up: that 
he was present the next day when the defendant made a state¬ 
ment to the Homicide Squad: and that the statement was put in 
writing. 

37 Then the following proceeding took place: 

“Q. Showing you this document consisting of three pages, 
which is now marked Government's Exhibit No. 13 for identification. 
I will ask you whether or not this is the written statement you refer 
to. 

A. It is; yes, sir. Will Kinard's signature, my initials and De¬ 
tective Sergeant Tolson’s initials appear on there. 

Q. Does this statement here which I have just shown you accu¬ 
rately and truthfully reflect what he said there at that time? 

A. That is correct; yes. sir.” 

The witness. Officer Day further testified that no promise, threat, 
force or inducement was used to obtain the statement from the 
defendant. Will Kinard: that defendant was told before he made it 
that this statement would be used for or against him: that the state¬ 
ment was read to the defendant by Detective Sergeant Tolson, and 
Will Kinard said the statements in there were all true and that he 
would sign them, everything in there was true; that the same morn¬ 
ing the officers of the Homicide Squad had the children make state¬ 
ments in the presence of their father. 

On cross examination the witness. Officer Day testified that the 
first time he saw the defendant. Will Kinard was at No. 4 Precinct, 
on the evening of November 6, 1936. on Friday night; that he was 
on duty when the defendant came in; that the defendant walked in 
the station house and handed him the gun and said. “Here is a gun: 
I shot my wife.” That he asked the defendant where his wife was, 
and he. the defendant, said at 217 3rd Street; that he then turned 
the defendant over to the wagon man. searched the defendant and 
then put him in a cell; that he had no further conversation with 
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the defendant at that time: that he arrived at the scene of the crime 
between 7:20 and 7:30 at the premises of 217; that Officer Reid, 
Officer Mayo, the little boy and <rirl. and Essie Williams were at 
the premises: that he talked to the little boy and girl in the presence 
of Essie Williams: that he went back to the precinct; that in about 
20 minutes the father came back to the house: that there 

38 was a white porcelain basin with water in it on the left side 
of the deceased: that Mrs. Kinard's dress was wet up around 

her right shoulder; that the floor was a little wet; that he did not 
know whether or not her face was wet: that he talked to the de¬ 
fendant when he carried him back to the premises in the presence 
of the two children and Essie Williams; that he asked the defend¬ 
ant how it happened: that he. the defendant, stated that he met 
his wife and that she accused him: that the deceased came at the 
defendant with a knife in the kitchen and the defendant went to the 
second floor to go to bed: that when the defendant heard his wife, 
the deceased, coming up the stairs he took his gun from under the 
pillow and put it in his pocket; that they argued some more; that, 
the defendant went downstairs and got behind the kitchen door 
and that his wife came downstairs and walked into the kitchen and 
made a pass at the defendant with the knife and that was when 
the defendant shot her: that defendant did not say she made a pass 
at him with the knife on the second floor: that witness did not see 
any salt shaker until the next morning when they were taking state¬ 
ments: that there were two tables in the kitchen, one to the left 
as yOti come in the door and the other to the right; that there was 
a small bench sitting at the table to the right as you enter the 
kitchen: that there was also a kitchen stove, kitchen range, two 
tables, a bench and a milk crate: that he did not see any razor in the 
room and that he did not look for one: that a lamp and newspaper 
were on the table next to the window: that the body of the deceased 
was lying on the floor, right at the leg of the table to the left as you 
enter the, door and near the right elbow of the body was a butcher 
knife and a white porcelain basin with a small rag in it was sitting 
on the left of the deceased; that there was a piece of paper under 
the table near the window; that a milk crate was on the other side 
of the table: that the third time he talked with the defendant was 
over at headquarters; that the children were present when the state¬ 
ment was taken from the defendant at the homicide squad: that the 
knife he found beside the deceased was about four or six inches 

39 away from the right arm: that he did not investigate whether 
or not there were fingerprints on it: that he did not know 

whether anyone in the police department took fingerprints from the 
knife: that the officer in charge was supposed to direct someone to 
take the fingerprints: that he did not have the fingerprints taken 
because you could not have them taken from rough wood such as 
the handle of this particular knife was made of: that he took the 
defendant's word when told by the defendant that the deceased and 
the defendant had an argument and that the deceased had a knife, 
and the defendant shot her; that the woman was not killed with a 
knife therefore no fingerprints were taken from it; that he did not 
take fingerprints from the pistol because the defendant handed it 
to him and told him he had shot the deceased with it. 
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Aubrey M. Tolson was produced as a witness on behalf of the 
United States and after having l>een first duly sworn, testified as 
follows: 

That his full name is Aubrey M. Tolson and that he has been 
attached to the homicide squad at police headquarters for five and 
a half years; that be was assigned to this case on November 6. 1936, 
and that he went to work on it about eight o'clock that night when 
he arrived at the scene at *217 3rd Street. Southwest; that he found 
Officer Keid and a couple of other officers there: that he later saw 
and talked with the defendant: then the following questions were 
asked and proceeding followed: 

“Q. Tell us what be had to say about this homicide. 

A. I first asked him if he was the husband of the deceased. Laura 
Kinard. He said that he was. I then asked him what led up to 
the shooting. He told me that he had met his wife at work that 
afternoon and on the wav from work to his home at 217 Third Street, 
Southwest, she got to talking to him about stepping out on her. He 
said after arriving at the house he was sitting on a bench near the 
stove in the kitchen on the first floor, and his wife was on another 
bench near the window at the end of the table. He was picking 
bumps from his face, had a mirror before him, and his wife kept 
on arguing with him about stepping out on her. 

40 He stated then after he completed taking the bumps from 
his face he got up and put the mirror and the tweezers, as 
he called them, up on the shelf. Then he got up to go upstairs, 
and at that time his wife told him she was going to kill him, and 
she said, Tf you don't believe what T tell you. I am going to prove 
it to you,* or some words similar to that, and he said she grabbed 
the knife from over the sink, in the knife rack which is in the 
kitchen, and he went on upstairs. 

He said he was sitting on the bed upstairs in his room—he went 
upstairs for the purpose of going to bed. and that she came up there. 
When he heard her coming upstairs he got his gun from under the 
pillow of the bed, and when she came in the room, she said, *Do you 
know cows have horns to hook with?’ 

He said at that time he asked her if she was crazy, or what was 
the matter with her, and he went on downstairs. 

When lie got downstairs he hid behind the door leading from the 
kitchen into the dining room. That door opens into the dining 
room. She came downstairs and went into the kitchen and he said 
lie came from behind the door and she was about four feet into the 
kitchen when he started shooting. He stated that he was standing 
in the door leading from the kitchen into the dining room. He said 
that he fired four shots, she fell to the floor, and during the firing 
of these shots the lights went out. He lighted the lamp again, and saw 
his wife lying on the floor on her back in the kitchen, and he moved 
the lamp from one table—that was the table over near the stove— 
across the room over to the table sitting near the window. He said 
he looked down on his wife and saw she was in misery, and he stood 
astraddle of her and fired two more shots into her body 

He said at that time that he told his little boy. Will Kinard, Jr., 
to tell the police when they came what had happened and he was 
going to No. 4 to give himself up. 
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That is all the conversation I had with him at the house.*' 

Officer Tolson further testified that the salt shaker pre- 
41 sented to him was the one he saw that night sitting on the 
table by the window; that the salt shaker appears behind the 
lamp on the table in the photograph. Government Exhibit No. 7 and 
that the top of it is visible through the base of the lamp; (“The 
photograph was thereupon exhibited to the jury"): that he examined 
the shoes of the defendant and noticed what he thought to be blood 
stains: that he talked to the defendant again over at headquarters on 
the followin': day and at that time the defendant made a statement 
which was put in writing? that Government's Exhibit 13 is the state¬ 
ment made and signed bv Will Kinard; that it accurately and truth¬ 
fully reflects what the defendant said: that the signatures thereon 
are the signatures of Will Kinard; that the statement was read over 
to the defendant and the defendant said that it was correct: that 
after he took the statement from Will Kinard, he showed it to him; 
that the defendant said he could sign his name but could not read 
very well: that Officer Day was present and a clerk in the detective 
bureau by the name of Dove (who took the statement on the type¬ 
writer) were present when the statement was made; that Edward 
Dove was typewriting the statement while he (witness) was asking 
the questions. 

Then the following proceeding took place: 


“By Mr. Robb : 

Q. Mr. Tolson. will you tell the jury just how this statement was 
taken ? I mean the mechanics of it. 


A. As I advised him of his rights, it was taken down on the type¬ 
writer as I was talking to him. by the clerk, and then as he spoke the 
words it was written down on the typewriter, word for word, just as 
he would speak a few words, the clerk would write it down on the 
typewriter. 


Mr. Robb. May I at this time, read the statement to the jury? Is 
there any objection? 

Mr. Qui.tano. May I look at it first ? 

Mr. Robb. Do you want to read it over ? 

Mr. Quijano. I would like to. 

The Court. The jurors may take a little recess, if they wish. 
42 (Thereupon a short recess was taken, following which the 
following occurred:) 

Mr. Robb. I understand there is no objection to my offering this 
statement in evidence and reading it. 

The Court. That is right. 

(The Statement was marked. ‘Government’s Exhibit No. 13’ and 
received in evidence.) 

Whereupon Mr. Robb read the following statement: 

“Office of the Homicide Squad. 

Met. Police Department. Washington. D. C., 


Saturday, .V ore tuber 7. J9d0,10:24 A. .1/. 


Re: The Death of Laura Kinard. Colored. 27 years 

“Statement to Will Kinard, colored. 3G years, of 217 Third St. SW., 
by Det. Sgt. A. M. Tolson of the Homicide Squad: 
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ill Kinard. you are held on account of the death of Laura Kinard, 
colored. 27 years, late of 217 Third St. SW.. who came to her death at 
the above at 7:47 P. M., November 6, 1936. said death the result of 
gun-shot wounds received about 7:20 P. M., Friday. November 6.1936, 
with a revolver held in your hand or hands. You have made a verbal 
statement to the effect that you are the one who shot Laura Kinard, 
your wife. I am now going to ask you to make a statement relative to 
this case that can be taken down on the typewriter, but before doing so 
I care to advise you that this statement must be made voluntarily by 
you without any promises or force being made or used by me to obtain 
same. I also care to advise you that this statement will be used in 
court, should it be necessary. After hearing what I have told you, 
do you care to make a statement ( 

‘‘Answer by Will Kinard, ‘Yes sir. I want to tell you just how it 
happened.’ 

By Det. Sgt. A. M. Tolson. Then Will Kinard. talk slowly and 
clearly and after you have finished your statement and answered the 
questions that I will ask vou. I care to have you read same over and if 
there are any changes whatsoever you wish made in same just make 
those changes known and they will be made according to your wishes. 

“statement : 

“I got home from work about 4:10 P. M., November 6, 1936. I cur. 
wood and cooked supper and washed the dishes and goes over to meet 
my wife at 1st and D Sts. NE., leaving my two children at home. Me 
and her came on home. She asked me where I had been. I told her 
nowhere. No further than up here to meet you. She said ‘Are you 
sure you have never gone nowheres?’ and I said 1 know I didn't, no 
further than up here to meet you. Why did you ask such a question. 
She said ‘I heard that you go out every evening.’ I do go out every 
evening when I come to meet you. We got home a few minutes before 
seven P. M. and then the argument started. She said ‘You're going out 
on me and I am going to kill you' and this was in the kitchen on the 
first floor of my home. I was sitting on the bench by the stove in the 
kitchen and my wife was sitting on the bench by the window in the 
kitchen. We were still arguing and I was picking some bumps off of 
my face. I got up to put the glass up and then put the tweezers up 
which I was using to pick bumps from my face. She then started cuss¬ 
ing me and she said ‘I am going to prove to you what I am going to do 
to you.’ Then she got the knife out the case over the sink. When 
43 she got the knife I ran upstairs. As I was going thru the kitchen 
door I asked her if she was going crazy. After I got upstairs 
she come on upstairs. She asked me if I believed cow horns would 
hook. I asked her what she was talking about. I told her to go on and 
stop her foolishness. After that I came downstairs and she was right 
behind me. She thought I went into the kitchen, but I went behind the 
kitchen door. When I come from behind the door, she was standing 
where she is now and made a pass at me with a knife and then I shot 
her. I mean by that she was standing inside the kitchen just about 
where the body "was when the police came. I shot her four times while 
she was standing up and she fell to the floor. At that time, the lamp 
went out and Pauline Kinard went upstairs and got a match and 



28 


WILL KIXARD VS. UNITED STATES 


handed it to me and I stepped over the body and lit the lamp, which 
was on the table. I then moved the lamp over on another table by the 
window. I looked down on her and she was lying: on her back suffering: 
and I shot her twice more. After that I started to leave the house and 
my little boy started to follow me and I smacked him and told him to 
go back to the house and tell the police how it happened when they 
came. I told him that I was going on down to No. 4 Police Precinct, 
which I did and turned the gun over to Detective Day and told him 
what I had done. 

“Questioned by Det. Sgt. A. M. Torso n of the Homicide Squad: 

U Q. Where are you employed ( 

W A. 1st and C sts. XE.. as a laborer. 

‘*Q. How long have you been married ? 

“A. Ever since April 26. 1925. 

4 ‘Q. During the argument, when you left the kitchen and went up¬ 
stairs, did you have your gun on your person at that time? 

“A. Xo sir. I never tote it. 

“Q. Why did you go upstairs? 

“A. I went upstairs to go to bed. 

‘*Q. How long had you been upstairs before your wife came up? 

“A. About three minutes. 

4i Q. Had you gone to bed ? 

U A. Xo, sir, I had just unlaced one shoe when I heard my wife 
coming up the stairs. 

“Q. Did she have the knife at that time? 

“A. Yes sir. 

‘-Q. How long were you and her upstairs together? 

“A. We weren't up there no time. As soon as she come up, I went 
downstairs. 

4 *Q. When did you get your gun ? 

“A. When I went upstairs. I got it from underneath the pillow. 

“Q. Was that before or after your wife came up stairs? 

“A. She was coming up the steps when I got it. 

i4 Q. Was your gun loaded at the time you got it from under the 
pillow ? 

‘‘A. Yes, sir, it was fully loaded. 

‘*Q. How long have you had this gun ? 

“A. I bought it in 1929 from a white man, whose name I do not 
know. 

“Q. When did you load it ? 

“A. Several months ago. 

‘*Q. Why did you get the gun from under your pillow ? 

44 A. I got it for protection, to scare her. thinking she would stop. 

U Q. The door you speak of that you got behind, wasn’t it the door 
that opened into the dining room? 

“A. Yes, I was in the dining room behind this door. 

“Q. When you came from behind this door, just where was she 
located in the kitchen? 

“A. She was starting out of the kitchen towards the dining room, 
being about four feet from the door. 

44 Q. Where were you standing at the time you shot her ? 

“A. I was standing at the door leading into the dining room from 
the kitchen, but I was more in the dining room. 
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44 ‘‘Q. After you had shot her four times, as you stated, and 

she had fell to the floor, why did you shoot her twice more 
while she was lying on the floor ? 

“A* She was in misery and I wanted to get her out of her misery. 

U Q. How far did you have the gun from your wife when you 
shot her the first time ? 

“A. I was about four feet from her. 

‘“Q. How far did you have the gun from her when she was lying 
on the floor and you fired the two shots into her? 

“A. I was straddling the body and was shooting downward and 
she was on her back. 

‘*Q. Just before you shot your wife the first time, did she attempt 
to throw a salt shaker at you? 

‘‘A. I don't know anything about a salt shaker. She had the 
knife in her hand. 

“Q. Isn't it a fact that after you shot your wife you got the 
butcher knife from the rack over the sink and tried to put it in 
her hand? 

‘‘A. No, sir. 

‘*Q. In the Homicide Squad Office this morning, you heard your 
son, William, sav that after you had shot vour wife vou got the 
butcher knife from the rack and tried to put it in your wife's 
hand while she was lving on the floor and that vou told him to tell 
the police that she was chasing you with a knife at the time you 
shot her, did vou not ? 

“A. I heard him say it, but it's wrong. 

“Q. You don't know of any reason that your son would have to 
come in here and lie on you, do you ? 

‘*A. No sir, I don't. 

“Q. I now show you a blue steel .32-20 calibre, Police positive 
Colt revolver, No. 347126 and ask you is this your gun and the gun 
that you shot your wife with about 7:20 P. M. November 6, 1936, 
while in the kitchen of premises 217 3rd St. SW. 

“A. Yes sir, that's my gun and the gun I shot her with.” 

By Mr. Robb: 

Q. Officer, is this the gun here? 

A. Yes, sir. 

Mr. Robb. (Reading.) 

“Q. I now show you a butcher knife with the initials WK on the 
handle, and ask you whose knife is this? 

“A. Mine.” 

By Mr. Robb: 

Q. Is this the butcher knife, Officer? 

A. Yes, sir. 

Q. Is this the ‘WK’ you refer to ? 

A. Yes, sir. 

Q. Was that on the knife the first time you saw it? 

A. Yes, sir. 

Mr. Robb. (Reading.) 

“Q. Where do you keep this knife? 

“A. In the rack over the sink in the kitchen. 
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“Q. I? tliis the knife. as you claim in your statement, that your 
wife had in her hand at the time you fired the first shot at her? 

“A. Yes sir. 

“Q. About D: (>0 P. M.. November 0. 1936. you were brought from 
No. 4 Police Station to 217 3rd St. SAY., where this crime was com¬ 
mitted. and in the presence of Detective Day. the Coroner, and his 
Denutv. and mvself. vou were shown vour wife’s bodv lving on the 
noor. »\ as her body in the same position as it was when you left to 
go to No. 4 Precinct ? 

“A. Yes sir. 

45 **Q. Is there anvthing further that vou care to add to this 

statement at this time that you have not already mentioned? 

“A. That's about all. 

‘*Q. Can you read and write? 

“A. I can sign my name, but I can’t read so good. 

‘‘Statement read to Will Kinard by Det. Sgt. A. M. Tolson. 

“It is now 11:55 A. M.. November 7. 1936. You have just heard 
me read your statement, my questions to you and your answers to 
them. I will now ask you are they correct? 

“A. Yes sir. it's correct. 

(Signed) Will Kinard. 

‘‘Witnesses: 

(Signed) Prect. Det. B. F. Day. No. 4 
(Signed) Aubrey M. Tolson. D. B.” 

By Mr. Robb : 

“Q. Sergeant. I will ask you whether or not you were present at 
the D. C. Morgue at the time of the Inquest into this shooting? 

A. I was. 

Q. Did you there hear this defendant make a statement relative 
to this shooting? 

A. I did. 

Q. Will you tell us what he there had to say about it? 

Mr. Qui.tano. I object. Your Honor. This is testimony at the 
Coroner's inquest, and not at the previous trial. 

The Court. What ? 

Mr. Quijano. This is testimony at the inquest, given by the de¬ 
fendant. 

The Court. How does that make it objectionable? 

Mr. Quijano. The objection I have is. so far as I know the state¬ 
ment made bv the defendant at that time cannot be used against 
him in this trial. 

The Court. He had the right to testify or not as he pleased. Have 
you some authority? 

Ml*. Quijano. I am not prepared at this time to give it to you, if 
Your Honor please, but I will give it to you in the morning. 

The Court. There is no statute on the subject now. is there? At 
one time there was a statute. 

Mr. Robb. Not that I know of. 

The Court. All right. I will overrule your objection. 

Mr. Quijano. May we have an exception? 

The Court. Yes. 
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Bv Mr. Robb: 

Q. Do you recall whether or not he was asked if he wanted to make 
a statement ? 

A. Yes. sir. I do. 

Q. Who asked him? 

A. The Coroner. 

Q. What did he say? 

A. He stated he wanted to make a statement. 

Q. Can you tell us briefly what he did say about it ? 

A. I recall him stating he had an argument with his wife, she 
accused him of going out. and that he was upstairs sitting on the 
bed. unlacing his shoe when she came downstairs. He got a gun 
and went downstairs, and he got behind the door and she came down¬ 
stairs and went into the kitchen, and he came from behind the 
door and fired four shots. He said firing those shots caused the 
light to go out. He then lighted the lamp again and saw the body 
lying on the floor in the kitchen and fired two more shots. 

Q. Sergeant, do you recall hearing the defendant testify in the 
prior case in this Court House? 

A. Yes. sir, I do. 

Q. When was that, approximately? 

A. I believe that was on April 12th or April 11th. However, it 
was in the month of April. 1037. 

Q. Do you recall what he had to say at that time as to how long 
he had been upstairs before his wife came up? 

Mr. Quijano. If Your Honor please, I offer my objection again. 

The Court. Very well, the same ruling will apply. 

Mr. Quijano. Exception. 

Mr. Robb. I might state, if Your Honor please. I will turn over to 
Mr. Quijano now the testimony, if he wants to use it on cross-exam¬ 
ination.” 

47 The witness. Sergeant Tolson testified that as he recalled 
the defendant stated in his prior testimony that she. the de¬ 
ceased, came right up behind him; that defendant stated at his 
previous trial that the salt shaker was not on the table in the 
kitchen, that it was in the trunk upstairs and that it was he 
(witness) that got it from the trunk: that defendant said that his 
wife did not have the salt shaker in her hand; that he stated at that 
time as he (witness) recalled it, that his wife was standing in the 
dining room at the time he shot her; that she fell in the dining 
room, that defendant stated that he shot her six times before she 
fell; that witness examined the floor close to where the body was 
lying in the kitchen: that when Government’s Exhibits Nos. 2 and 3 
were shown to the witness and his attention was directed particularly 
to what appeared “to be a hole over the head of the body;” 
the witness testified, “When I arrived on the scene, and after the 
pictures were made of the body in the position it was when I ar¬ 
rived, the body was moved back toward the southwest in the room. 
Underneath the body was a hole in the floor. In this hole I saw 
a lead slug. I took a pocket knife and cut this slug out of the floor”: 
that he identified a slug Government Exhibit No. 14 as the slug he 
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cut out of the floor: that the upper part of the slug was lead and 
the bottom part was lead copper coated; that he could identify the 
slug by the mark lie himself put on it: and thereupon the slug was 
received in evidence and marked as Exhibit Xo. 14. 

On further questioning by Mr. Robb about the bullet hole in the 
floor, the witness said that in the prior testimony of the defendant 
•*I don't recall whether he stated 1 did or the police did he said, 
after the body was moved that the hole was put in there by a 
brace and bit, that the hole was not there prior to that”; that de¬ 
fendant testified that his wife's body was about four feet inside the 
dining room when it fell: that defendant testified concerning his 
treatment of his son that he (son) wanted to go with him and he 
slapped him: that defendant testified he was going to Xo. 4 Precinct 
for the purpose of giving himself up, and to call an ambulance; 

48 that witness could not recall whether or not defendant said 
his wife was dead at that time: that witness found another 

bullet hole in the kitchen besides the one in the floor: that that hole 
was “in the door jamb on the left side about eighteen inches from 
the top, leading to the rear yard from the kitchen of this house;” 
that the doorjamb appeared in Government's Exhibit Xo. 8: and that 
was the door in the background; that he was not able to locate the 
bullet : that it had dropped down into the door jamb and through 
the plaster: and that it would have been necessary to tear down part 
of the house to get it. 

On cross examination the witness. Officer Tolson, testified as fol¬ 
lows: That he went into the Kinard House about 8:00 o'clock or a 
little after: that Officer Huzzard of the Bureau's photograph depart¬ 
ment went in the car with him to the house but did not go in with 
him: that he took charge of the case at that time: that he saw a 
a knife about five or six inches from the right elbow of the deceased; 
that Officer Reid and Sergeant Letterman were in the house: that 
Sergeant Ogle came into the house: that he did not recall whether 
Officer Day was there at the time; that the body of the deceased was 
not moved until after the pictures were made: that he and the Cor¬ 
oner. Dr. McDonald moved the body: that he did not remember 
whether any other officer took hold of the body or not; that they 
moved the body toward the stove: that he took hold of the left arm; 
that he was not sure which arm was shot but believed it to be the 
right: that the body was examined at the morgue: that the hole in the 
floor was about five feet from the stove and about four feet from 
the door leading into the dining room; that he noticed a lamp on the 
table: that Xo. 1 table was near the window on the left, going into 
the room: that table Xo. 2 was on the right, going into the 
room between the door and the stove. Then the following proceed¬ 
ing took place: 

“Q. Let us illustrate it bv the diagram there, if vou can. Officer 
Tolson. * ‘ " 

A. This [indicating] would be the kitchen, coming in the door 
from the dining room into the kitchen. Xo. 1 table would be over 
near this window on the left, near here, and Xo. 2 table would 

49 be—for instance, this would be the stove in here. Xo. 2 table 
would be over in here [indicating]. 
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Q. All right. Draw Xo. 1 table, please, Officer. 

A. Yes, sir, right here. 

Q. Can you also draw the sink? 

A. The sink would be over in here, to the extreme end of the room, 
on the right.’’ 

Officer Tolson further testified that the hole in the floor was about 
five feet from the stove: that the head of the deceased was towards 
the door leading into the dining room: that before moving the body 
the head was around four feet from the door: that there were no 
measurements made: that he saw on table Xo. 1 near the window, 
a lamp, a salt shaker and part of a newspaper and the rest of the 
paper was under the table: that there was no pepper shaker there 
that he knew of: that the salt shaker was behind the lamp and was 
about a quarter filled with salt: that the salt shaker was toward the 
partition that separated the kitchen from the dining room: that he 
talked to the defendant after he visited the scene of the accident at 
the house: that the defendant told him he shot his wife four times 
while she was standing: that he did not investigate to find stray 
bullets around the walls of the kitchen at that time there being only 
one oil lamp in the room: that he found a bullet hole about eighteen 
inches from the top of the door jamb: that the door jamb was about 
six feet tall: that he did not find any other bullet holes in the wall; 
that he talked to the children of the defendant the next day at 
police headquarters in the presence of the defendant: that he took 
the statement that was just read: that he ascertained from his conver¬ 
sation with the defendant that the reason the defendant and deceased 
were fussing was because of the deceased accusing the defendant of 
going out: that the defendant did not name any woman he had been 
out with: that he had the knife examined for fingerprints and there 
were no fingerprints: that he put his initials on the knife and that 
WK was already on there: that the knife came from a vacant 
50 pocket in the rack: that he did not know which pocket and 
there were several vacant: that this knife was the largest one 
there: that the others were small table knives or paring knives; that 
he observed a pan and did not see any water in it: that he did not 
know whether the dress of the deceased was wet or not: that it had 
a considerable amount of blood on it and witness couldn’t say whether 
it also had water on it: that the deceased’s face was not wet when he 
got there: that he arrived there about 8 o’clock or a few minutes 
later: that he talked to the children about this case at the detective 
bureau in the Homicide Squad Office: that the little boy told him 
that the defendant shot his mother once and she fell and then he 
shot her five more times while she was lying on the floor, that the 
defendant then got this knife and tried to put it in his mother’s 
hands but that his mamma couldn’t hold the knife: that the daugh¬ 
ter was not in there at the time of the happening about the knife; 
that if she were it would be in her statement: that he took a state¬ 
ment from the little girl the same morning that her father was up 
to the office: that the defendant said that his son was wrong when 
he made the statement about the knife: that he. the defendant de¬ 
nied then that he put the knife in his wife's hands: that witness 
could not say how tall the deceased was. 
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On redirect examination the witness, Officer Tolson, further testi¬ 
fied that the number 217 3rd Street, Southwest is located here in 
Washington. District of Columbia: that he dress exhibited as Ex¬ 
hibit Xb. 1 was the dress the deceased had on when he arrived at the 
scene: (Exhibiting Exhibit No. 1). 

Edwin P. Dove was produced as a witness on behalf of the United 
States and having been first duly sworn, testified as follows: 

On direct examination the witness, Edwin P. Dove testified that 
his full name was Edwin P. Dove: that his occupation was Police 
Stenographer and that he had this position for ten years: that he 
takes Inspector Thompson's dictation and takes other statements 
when called upon by other officers: that he typed the statement 
marked Governments Exhibit No. 13. Then the following proceed¬ 
ings took place: 

ol “Q. I will ask you to look at the defendant. Mr. Dove, and 
tell us whether he is the Will Kinard who signed this state¬ 
ment ? 

A. I couldn't say that, because I didn't pay much attention to 
the man at the time, and it has been so long since I have seen him. 

Q. Do you recall this, Mr. Dove, although not being able to iden¬ 
tify the defendant, whether or not what you typed on that occasion 
accurately showed what was said there? 

A. Yes, it does. 

Q. And this is the statement, is that right? 

A. That is right." 

Upon cross examination the witness, Mr. Dove, testified that he 
took the statement down on the typewriter and did not take it in 
shorthand: that the statement was not transcribed: that when the 
questions were asked and the answers made, he took it down on the 
typewriter: that he did not think he read the statement for any cor¬ 
rections after typing it: that he identified the statement as the one 
written by him by his initials E. D. on it. 

With leave of Court, Mrs. Essie Williams was produced as a wit¬ 
ness of the United States and being previously sworn and on redirect 
examination the following proceeding took place: 

By Mr. Robb: 

“Q. Mrs. Williams, don't answer this question until my friend has 
a chance to object. I don't know whether he will object or not. 

“When you first talked to these little children, immediately after 
you got to the house, and they told you what had occurred, what did 
they tell you? 

Mr. Qri.iAxo. I object, your Honor. 

Mr. Robb. Very well, step down. That is all. 

The Government rests, if the Court please. 

Mr. Qn.TAxo. May we approach the bench, your Honor? 

The Court. Yes. 

(Whereupon the following oecur'ed at the bench, out of the 
52 hearing of the Jury.) 

“Mr. Qut.taxo. At this time, your Honor please, I would 
like to move for a directed verdict in the second degree. 

The Court. You plead guilty of murder in the second degree, you 
mean? 
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Mr. Quijano. Yes. 

The Court. Wlmt right have I to do that? 

Mr. Qui.taxo. If your Honor please. I would like to offer this 
reason for my motion: that the testimony here has not shown any 
deliberation or premeditation on the part of the defendant in this 
case. Certainly there was a killing, but the circumstances in this case 
show the killinir may have been done with malice, but there is a lack 
of premeditation in this case. There was also passion shown con¬ 
clusively by the evidence, and for that reason I move a second decree 
murder verdict. 

The Corin'. You wish to enter a plea of second degree? 

Mr. QruAxo. Yes, sir. As a matter of fact, I offered that to Mr. 
Robb before this trial. 

The Court. Have you anything to say. Mr. Robb? 

Mr. Robb. No, sir. We want to go through with it on the first 
degree. 

The Court. I don't think I have a right to require the Government 
to accept a plea of murder in the second degree. 

Mr. Robb. Especially after one jury said it was murder in the 
first degree. 

Mr. Qui.taxo. That is not the point. I am just making this motion. 

The Court. T have no right to direct the jury to find him guilty of 
murder in the second degree. He is entitled to a verdict from the 
jury as to his guilt or innocence. I have no right to require the Dis¬ 
trict Attorney to agree to a plea, and I overrule your motion. 

Mr. Qui.taxo. May I have an exception, please? 

The Court. Yes. 

(Whereupon the following occurred in open court:) 

Mr. Rohr. If your Honor please. I have agreed with Mr. Quijano 
that there are certain witnesses' testimony he may read. 

53 The Court. What is that ? 

Mr. Robr. There are certain witnesses whose testimony I have 
agreed with Mr. Quijano he may read, witnesses who appeared 
before. 

Mr. Quijaxo. There are two witnesses here. 

Mr. Robb. Very well. It will be understood that if those two wit¬ 
nesses were here they would testify as shown by this transcript you 
are about to read. 

Mr. Qui.taxo. Do I have to read it now ? 

Mr. Robb. No: you may suit your own convenience. 

Mr. Quijaxo. Suppose I hold ft until later.’* 

Thereupon. Mr. Quijano made his opening statement to the jury, 
after which the defendant. Will Kinard. took the stand in his own 
behalf, and being first duly sworn, was examined and testified as 
follows: 

That his name is Will Kinard and he is the husband of the de¬ 
ceased, Mrs. Kinard: that he lived in November. 1936 at 217 Third 
Street, Southwest, and had lived there for about four months and 
had been in Washington nearly ten years: that he first met his wife 
at his home and in church in 1924 and they were married in 1925; 
that out of the marriage they had two living children and one dead; 
that he had always provided for his home and that he had always 
worked: that he was working on that 6th dav of November, 1936 at 
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First and C Streets, Northeast, rolling concrete; that he made four 
or five dollars a day making fifty cents an hour; that out of this 
money he earned lie provided for his family: that they got along 
fine until the first of the year 1936: that on the first of the year, his 
wife hit him over the head with a vase “there [indicating] and there, 


and hit me here [indicating] on the head with a hammer": that she 
accused him of going with women and “just hit him up"; that he 
told her that he didn't understand why she was doing that for, and 
told her further that he was going with no one; whereupon, the fol¬ 
lowing occurred: 


By Mr. Quijano : 

Q. Calling your attention again to the month before this 
happened, what happened between you and your wife ( 

The defendant answered “that on the seventh—it was a Sat¬ 


urday. but he did not remember the month, he was putting up some 
tin on the fence to stop the people from stealing his wood: that the 
tin was about eighteen or twentv feet long and he got a hold on it, 
and got it a little loose, and it flew up and hit her over there: that his 
wife came out of the door and took the heel off her shoe and “she 
had lier foot on it. and when I hit the tin it flew up and hit her. 
She thought I cut the tin loose, but I had it on a wedge—That 
he took her to Providence Hospital: that he left her there and the 
Doctor put two stitches in it: that she went back to the house: that 
she was not hurt as bad as he thought she was: that he did not have 

anv trouble with her after that: that on a Sundav in October, his 

* • 

brother Henry Kinard and Sarah Davis went to his house: and that 
when he was asked whether anything happened that time, he testi¬ 
fied and said as follows: 

“A. Yes. sir. There was a fellow riding a bicycle, coming up the 
street, and I was waving at the fellow on the bicycle. His name was 
Lett Brown. He is at the District jail now. He was standing at a 
post by this lady after he got olf the bicycle, and my wife thought 
I was after this lady and I wasn't after Miss Yi. I was after the 
fellow on the bicycle, so she hit me and knocked me down there at 
the door, and I got up and run off down the street. She got a couple 
of bricks and throwed after me. and I run away, and later I came 
back and evervthing was O. Iv." 

Then the witness stated that on the sixth day of November he 
knocked off from work at four o'clock, went home, cooked supper, 
cut wood, then cleaned up and went to meet his wife at First and 
Maryland Avenue, Northeast: then the following was said by the 
defendant: 

“I got olf from work at four-thirty, went to meet my wife at First 
and Maryland Avenue, Northeast. She said. ‘Will, where is you been 
since you got off work (' I said, T been no place but home, and come 
over here to meet you.' 

She said “All right. I beared you go out every evening when 
55 you get off from work.* I said ‘I certainly don't. I come 
right here/ 

She said. “That ain't what I'm talking about. You know exactly 
what I am talking about. 7 
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I said. '“I doesn’t know what you are talking about. What do you 
mean, who tells you that ?’ 

‘That is all right, who told me. I want to know about it.’ 

I said, ‘I don’t know anything about it.’ She said. ‘I am going to 
kill you now. you is cutting up on me.’ 

I said. ‘What you going to do that for? What I done?’ 

She said. ‘That is all right about that’. 

I said. ‘You otiirht to be ashamed of yourself truing on that wav. 

You call yourself a church member? You should read the Bible a 

little more than vou do. Mavbe vou wouldn’t be so ornerv.’ 

* • *. • 

‘H ave you ever known anyone to go to Hell and come back and 
kill you?’ 

‘I never heard that before.’ 

‘Then why you all time tell me read the Bible?’ 

I say. ‘Well, you know the Bible is good to read. It keeps all 
evil thoughts out of vour heart.’ 

She says, ‘Dam the Bible, and the church too. What I am, I 
am that.’ 

I says, ‘Oh, well. I am going to hush talking. You done getting 
beyond yoursel f.’ 

‘You is going to answer every word I ask you.’ 

‘Why should I do that ?’ 

‘Well, that is all right. You is going to do it.’ 

Q. Just a minute, this happened while you were walking her home 
from her place of work? 

A. Yes, sir. 

Q. All right, go ahead. 

A. We go to the house. The children was in the front yard, play¬ 
ing with the next door neighbors. We went in the house and 
56 my wife went on in there. She sat down in the front room 
and changed her shoes. I went back on in the kitchen and 
was taking hair bumps out of my face, sitting at the table on the 
right-hand side coming into the kitchen. 

After she changed her shoes she came in the kitchen. 

‘Oh,’ she sav ‘I see you are fixing up for her.’ 

She say. ‘Who you fixing up for?’ 

‘I ain’t fixing for nobody. I just taking hair bumps out my face.' 

She passed bv me and knocked me over the head with her fist. 

‘Why don’t you stop? You make me ruin my face directly.’ 

‘You ought to ruin your face.’ 

‘Why should you go on like that?’ 

She went on back to the sink, she did. and got a butcher knife 
after me. I jumped up from the table and made a break and run 
upstairs. She had locked the door at the time she came in. I got 
the revolver from underneath the pillow and hid behind the door 
upstairs. She came on upstairs, looked underneath the bed and 
behind the trunk, and she didn’t see me there. She came back— 
started back to the door that I was behind. I jumped from behind 
the door, she made a couple of passes there and saw me with the 
revolver. She said. ‘Dam that: I am not afraid of it. and you will 
find out before you are done with me.’ 

I said. ‘What is the matter with you; are you going crazy?’ 

‘That is all right about that.’ 
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I run down the stops, hid behind the dining-room leading into 
the kitchen. She came on down the stairs and looked in the front 
room and in the stairway closet, went on back to the kitchen, and 
she ptdl at the back door and it was locked. She had a key and I 
had mine. My key was twisted. 

She came on back there and looked behind the door that I was 
behind, and with that she made several passes and the door was the 
only tiling that saved me from getting cut with a knife. 

The first shot I made as she made the pass. I shot in self-de¬ 
fense. and I was out and kept on shooting: the body fell on 

57 the floor with the knife gripped in her hand, lying across her 
breast. 

The draft from the gun put the light out. which the lamp was 
sitting on the ice box. Four lights were there, two upstairs and two 
dowpstairs. 

I struck a match and it went out. I told Pauline to go bring me 
some matches. She went upstairs and brought a match down. I 
struck the match and lit the lamp. 

She said. T want to cut you in half.* 

I said. T am sorry, but you made me do it/ 

She closed her eyes then and didn't say any more. I went and 
got a damp cloth and wetted it. laid it across her forehead, and 
around her neck. She didn’t say no more, and seeing I couldn’t do 
her no good. I told Will Kinard and Pauline Kinard, ‘You all go 
down to my sister's. I am going over now to the precinct to see if I 
can get a doctor for mother.’ 

He said. ‘Daddy, is you coming back?* 

T said. 'Deed. I don’t know.* 

He came on out the house behind me. 

‘I am going with you.* 

'No, you go on back and get Pauline.' 

He went on back to the house. I went on to the Fourth Precinct. 

Detective Day was there when I walked in. I reported to the 
policeman that I shot my wife, she was after me with a butcher knife, 
there was no reason for that. The police said. ‘Did you do it ?’ 

‘Yes. sir.’ 

‘How long was the knife she was chasing you with?’ 

'Five or six inches long.’ 

‘Oh. well, bov.’ he said: ‘You don't get no time for that.’ 

Q. Just a minute. Is this [indicating] the knife? 

A. That is the knife. 

Q. Wait a minute. Is this the knife vour,wife had in her hand? 

A. Yes. sir, that is it. 

58 He said. ‘What is vour name, and where vou live?’ 

‘My name is Will Kinard; I live 217 3rd Street. South¬ 
west.’ 

‘You are a good bov to admit the crime and come and turn in for 
it.’ 

I asked the police to call a doctor and he said he would. 

The captain say, ‘Call headquarters.’ 

At that time the telephone call commencing to ringing. The police 
answered the telephone. He say. ‘Bov, where you say you live?’ 

I sav. ‘217 3rd Street, Southwest.’ 
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He say, ‘Yes, this boy here and been here.’ 

The police came out and searched me. He taken my door key, 
and trunk key. I pulled the revolver out my pocket and offered it to 
the policeman who told Detective Day to take charge of the gun, 
which he did. 

Detective Day said, ’This man come in by himself.* They said. 
‘He is a good bow’ 

I was placed into a cell for 25 or 30 minutes. The police came 
back, unlocked the cell. He said, ‘All right. Kinard; let's go for a 
ride.’ ” 

The defendant further testified that he then went back to his 
house about 25 or 30 minutes after that; that when he entered the 
house, there were some officers there; that he did not have any con¬ 
versation with any of the officers in the house: that lie talked to 
one of them, the colored officer, a light skinned fellow; that there 
were two colored fellows and two white: that he talked to them a 
little bit, not much; that he (officer) asked him about what happened, 
and he answered as follows: 

“Q. Will you tell the Court and jury what you said? 

A. I came on back up to the house. The police got- out the patrol 
wagon and went to the scout car. The police from the scout car 
came and got me and carried me to the house. The police brought 
me from the precinct and came on to the house. He told the 
59 men at the house, lie say. ‘I didn't know anything about this 
man's case until ho came down to the precinct and turned in 


for it.’ 

He went on back to the patrol wagon, and left me in charge of 
the police with the scout car. I walked into the house, stood up 
by the ice box. The lamp I left sitting on the ice box was gone- 

Q. Just a minute. I just want you to tell what your talk was 
between the officer and yourself in the house. 

A. In the house? In the House? 

Q. Please, and face the jury. 

A. I walked into the house and the officer asked me, he say, ‘Kin¬ 
ard ?’ I says, ‘Yes.’ He says, ‘What happened ?' 

I say. ‘My wife cut me about another lady and I have to kill her 
to defend myself.’ He say. ‘Yes. some womens is awful. They need 
to put on your pants and you put on they dress.’ ‘It seems so.* 

I was standing by the ice box and was sitting down by the ice 
box and the detective he asked me some questions too. 

Q. Who was this detective? 

A. The detective from the District jail, and Captain Bradley from 
the District Jail, he was there. 

Q. All right, go ahead. 

A. He asked, ‘Is this woman laying on the same position she was 
when you left.' 

I say. ‘No, sir.’ He said. ‘Why ain’t she?’ 

‘I left the body in the dining room.’ 

‘Who taken the knife from her hand and put it on the floor?’ 

‘I don't know, the doctor.’ 

‘What is he doing moving the knife on the floor?' 

‘I don’t know nothing about it.’ 

‘Who set the wash basin there with the water in it?’ 
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‘I don't know/ 

‘Boy. where did this woman get this knife, and where did she 
keep it?* 

CO ‘Up back there by the sink/ 

*1 don't see it/ 

‘If you lift the light up, you will see it.' 

‘That is all right. You Van show me where she got it from/ 

I went on back to show him. 

‘Where did she get that knife ?’ 

‘Right over there.* I say. 

All of them gathered around the dining room door, whilst I was in 
the kitchen. They say. ‘You come here/ I went there. 

•You look at this man. and look at him good/ 

I look up at Detective Tolson. He says, ‘You better tell this man 
the truth.’ 

I said, ‘The truth has been told, but I can tell the truth.’ 

This fellow was still underneath the table where this red paint 
and coal oil can was under there, and some paint brushes soaking in 
coal oil. 

I went on back to the front room there and was sitting back in a chair 
by the front door, me and the colored policeman. That is where he 
asked me the questions.” 

The witness further testified that no one else but the detective 
and the colored policeman asked him questions; that there never 
came a time when Officer Reid talked to his children in his presence 
at the house: that he never talked with Officer Reid in the presence 
of his children, anywhere: that when he was in the second floor, 
his wife made a couple of passes at him up there with a knife; that 
after that, he ran downstairs and she ran downstairs behind him; 
that she made several passes and that the door was the only thing 
that kept him from getting cut with the knife: that she made several 
passes but he could not tell how many: that he remembered shooting 
her: whereupon the following occurred: 

By Mr. Quijano: 

Q. What part of her l>ody was struck when you first shot at her? 
A. The first shot I made was in here [indicating], 

61 Q. Right in her right ? 

A. Yes. sir. to make her stop bringing the knife. 

Mr. Robb. Indicating the right side? 

Mr. Quijano. Yes. 

The Witness. There were supposed to have been three shots in 
there: the next shot was in the center, and the next two shots was 
placed over to the left. 

Q. After the first shot was made, did vou know what vou were doing 
then? 

A. Xo. sir; I was not. 

The Court. What was that answer. Mr. Reporter? 

(Whereupon the preceding answer was read by the reporter, as fol¬ 
lows: “Xo. sir: I was not.”) 

The defendant further testified that he did not ask his son Will. Jr. 
to go with him to Xo. 4: that he told the children to go to his sister’s 
house and that he was going to Xo. 4 Precinct: that his son said “Daddy, 
I am going with you.” He said, “Xo. you go back and go to my sis- 
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ter’s”; that tliev did not go to his sisters because they were held up 
by some men; that he went to the detective bureau and made a state¬ 
ment to Officer Tolson: that Detective Day told the children at head¬ 
quarters what to say; that the children did not make a statement in 
his presence therefore he did not know what they said; and then the 
following proceeding took place: 

“Q. Yesterday you heard your children. Pauline and Will, your son, 
sav that you knocked vour wife at one time in the head ? 

A. I knocked my wife? 

Mr. Kobb. They said he cut her on the neck. 

Q. Cut her. Is that true? 

A. Xo. sir. I never did that. 

Q. Did you go to court on account of this cutting there? 

A. I did go up there, but she told them she did it through madness. 
Q. What happened in that court ? 

62 A. Didn't anything happen. The Judge say, ‘Is you going to 
swear against this man?’ She said. ‘Xo. sir; I did it through 

madness.’ 

‘Well, if you ever come back here with that again, I am going to give 
you some time for it.’ 

Q. How old are you. Will ? 

A. I am 37 now. 

Q. In order to have the jury decide the case, this [indicating black¬ 
board] is the diagram of the first floor of your house? 

A. Yes, sir. 

Q. Will you step down, please? 

A. Yes, sir. 

Q. This [indicating] is the kitchen, this, the dining room and this 
is the front room'? 

A. Yes. sir. 

Q. This [indicating] is the stairway leading to the second floor. 

A. Yes, sir. 

Q. Please tell the Court and jury where you were—this is the 

door- 

A. Yes, sir. 

Q. At the time this happen'd, tell the jury where you were, so they 
will know. 

A. Show where I left the body? 

Q. Xo. where the shooting and the passes took place. 

A. The shooting took place right here [indicating]. 

By a J uror : 

Q. Does the door swing into the dining room or into the kitchen? 

A. It swings into the dining room. 

Q. Into the dining room ? 

A. Yes, sir. It swings in this [indicating] wav. Here was me here 
[indicating]. Wood was stacked up out here \>y the door. I was 
standing right here. She fell out this way. her head lying northwest. 
Q. Will you show us where was the wife? 

63 A. She was out here. 

Q. What was she doing? 

A. Coming at me with a knife. 

Q. Was she advancing? 

A. Yes, sir. 
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Mi*. Rorr. Was she what ? 

Mr. Quuaxo. Advancing, was she advancing? 
The Witness. Yes. sir." 


The defendant. Will Kinard. further testified that his wife made 
several passes at him: that he was hiding behind the door; that dur¬ 
ing this time his children were out in the front yard; that his chil¬ 
dren came in after the shooting: that there was no one in the house 
but him and his wife. 

On cross examination. Will Kinard testified that he was six foot 
two inches tall: whereupon the following occurred: 


Bv Mr. Robb : 

Q. Mr. Quijano asked you what happened when you went to court 
after you sav vour wife got cut with this tin. That was about 
the fifth of September, wasn't it. she went to court? 

A. It was on the seventh, I think. I don't remember the month, 
but it was on the seventh. I think it was on Saturday. 

Q. Officer Grimes was the officer in that case, wasn’t he? Officer 
Grimes over there ? 

A. I saw him up there: yes, sir. 

Q. Did you tell Officer Grimes that you had cut your wife's throat 
in a dispute about women? 

A. Xo sir. 

Q. Mr. Quijano asked you what happened in court and you said 
that nothing happened, that your wife said she did it through mad¬ 
ness: is that right ? 

A. Yes. sir. 

Q. Is that all your wife said ? 

04 A. Yes, sir. 

Q. As you were leaving the court, didn't your wife say in 
your presence that you were going to kill her, that you threatened 
to kill her? 

A. Xo, sir. 

Q. That didn't happen? 

A. Xo, sir. 

Q. And didn't you. after you heard that remark made in your 
presence, say nothing? 

A. I don't understand you. 

Q. Didn't you hear that remark made in court? 

A. Xo. sir. 

Q. Xow. you shot your wife in self defense, is that right? 

A. Yes, sir. 

Q. Were vou angrv with her? 

A. Xo, sir. 

Q. What she did didn't make you angry? 

A. Xo, sir. 

Q. You were not angry at all? 

A. Xo, sir. 

Q. How many times did you shoot your wife before she fell? 

A. The gun was empty before she fell. 

Q. You shot her six times before she fell, is that right? 

A. Yes. sir. 
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Q. Do you recall making a statement down at the Morgue ? You 
recall making that statement there, don't you ' 

A. Yes. sir. I remember that. 

Q. At the inquest ? 

A. I remember that. 

Q. Didn't you make this statement at the Morgue? I am reading 
from page HI of the transcript, Mr. Quijano. 

"When I got behind the door she went on in the kitchen. 
G"> I got behiiul the door and she was coming out and she made 
a pass at me with that knife, and that is when I shot. I say 
I shot her four times standing up, and she fell." 

Q. Did you make that statement down there? 

A. Xo. sir. I didn't say all that. 

Q. Sir? 

A. Xo. sir. 

Q. Didn't you further make this statement: "The draft from the 

pistol made the light go out"- 

A. I did. 

Q. "and the little girl went upstairs and got a match'*- 

A. I did 

Mr. Qcijano. Just a minute. Let him finish before you answer. 

Bv Mr. Robb: 

« 

Q. "I stepped over her and the little girl got a match and I lit 
the lamp and put the lam]) from one table over on to the other, and 
when I struck the match I looked and then I shot her. four—twice 
more. That first time four shots, and then shot twice more, made six.” 

Q. Did you make that statement at the Morgue ? 

A. Xo. 

Q. This transcript is not correct, is that right? 

A. Yes. 

The defendant further testified that his wife was about three feet 
from him when he shot her: that he was behind the door: that she 
could reach him if it wasn't for him ducking behind the door: that 
when she ran in on him. behind him that he shot her: that she was 
about four feet from him when he shot: that she was moving toward 
him all the time he was shooting her: that she was facing him right 
square toward him, when all the shots were fired: that he did not 
shoot her in the side: that he was quite sure he did not fire any 
shots after she fell. 

"Q. How did that bullet get into the floor? 

A. When I was down to the precinct and went to the Morgue, 
G6 I asked for my watch and keys. The police asked for them 
too. The Captain says, ‘Take this man on down to the Morgue. 
I am running late now.’ I went down to the Morgue and said a 
few words there, and we came back to the precinct and I asked for my 
watch and keys- 

Q. Tell us about the bullet in the floor. How did that 1 diet get 
in the floor? 

A. He went back to the house and shot that hole in the floor. 

Q. They went back and shot it: is that right? 

A. Yes, sir. 
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Q. Didn't you testify the last time the policeman took a brace and 
bit and put the hole in the floor ? 

A. There was a brace and bit there. 

Q. Didn't you say the Officer took the brace and bit and put the 
hole in the floor? 

A. I did say it must have been done with a brace. 

Q. Now. you say they shot it ? 

A. I didn't shoot it: no. sir. 

Q. You sav he shot it: is that right ? 

A. l es. sir. 

The defendant. TVi 11 Kinard further testified that the first shot 
was in the right side: that he shot her in the side to make her stop 
coming at him with the knife: that he shot her twice in the left side: 
that he did not know how many times he shot her in the center of 
the chest: that he did not aim to shoot her in those places; that he 
didn't aim to shoot her at all: that he just wanted her to stop: that 
he knew the first shot entered her left side because he was aiming 
at her left side to make her stop coming at him: that she did not 
cut him with the knife: that she did not touch him: that she was 
after him upstairs: that she would have hit him. had it not been for 
the door: that she was after him behind the door: that she hit the 
door a couple of times but he didn't notice whether it chipped it or 
not: that she talked after he shot her and she fell: that he 
67 took a wet rag and laid on her face: that he is positive that 
he did not strike his son. Whereupon the following occurred: 

By Mr. Robb : 

Q. Let me ask you if you didn't testify this way at the previous 
trial. This is page 209. Mr. Quijano. 

“I went on down to Xo. 4. and the little boy says. ‘I am going 
with you. Daddy.* I said. “X'v I said. ‘You stay here, go down to 
my sister's.’ He said. *Xo.’ He said. ‘I am going with you,’ so I 
smacked him and he went on back, as I started out through the 
alley.'' 

Didn't vou testifv that way at the trial before? 

A. Xo. * ’ 

Q. Your answer is no? 

A. Yes. sir. 

Q. I read to you again from page 231: 

“Q. When did Pauline get the match for you? 

‘‘A. She got it after I had shot. 

<*Q. What? 

“A. She got it after the gun was empty. 

‘•Q. After the gun was empty? 

“A. Yes. 

“Q. And then vou slapped Junior, is that right? 

“A. Yes. 

“Q. What did vou slap him for? 

‘‘A. He wanted to go to Xo. 4 with me.” 

Didn't you say that ? 

A. Xo. sir. I didn’t say that. 

Q. And didn't you say this: 

“Q. He wanted to go to Xo. 4? 

“A. Yes. sir. 
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“Q. What did you tell him when you slapped him ? 

“A. I told him to go back and go down to my sister's.” 

Didn’t you testify that way the last time? 

A. No, sir. 

68 The defendant. Will Ivinard further testified that his wife 
was not dead when he went down to the precinct and that he 

went, there to get a doctor; that he did not know how far his house 
is from the precinct; that he could not say whether it was about 
six blocks; that no one was in the house with his wife when he went 
down to the precinct; that he could not tell how far inside the dining 
room his wife was at the time he shot her; that it was not a fact 
that he testified in his previous trial that he was on his way to bed 
when she came in the dining room or kitchen and then he shot her. 

“Q. I will ask you if you didn’t testify this way. Page *225.” 

Where did she go when she first came down ? 

A. She first went in the front room. 

Q. Then where did she go? 

A. She came back through the door that I was behind and went 
into the kitchen. 

Q. All right, what did you do then? 

A. Still behind the door. 

Q. All right. When did you step out from behind the door? 

A. Why did I step out ? 

Q. When did you step out from behind the door? 

A. After she had done got into the kitchen. 

Q. You were not going to bed then, were you ? 

A. I was going to bed. sure.” 

Wasn’t that your testimony last time? 

A. No, sir. 

Q. I will read you some more.” 

“Q. You stepped out in the kitchen? 

A. No, sir. I didn't step out into the kitchen. 

Q. Where did you step ? 

A. I was in the dining room. 

Q. And then she came in the dining room, is that your testimony? 

A. Yes, sir.” 

Isn't that your testimony? 

69 A. No. sir. 

Q. Isn’t it a fact that the last time you did not tell the jury 
anything about being behind the dining-room door while she was 
making stabs at you ? 

A. I don’t remember telling. 

The defendant further testified that he had not been upstairs “no 
time” when his wife came up: that he was sure he had not taken off 
his shoe: that he answered “No, sir” when he was asked if he testi¬ 
fied as follows at the Morgue: 

“I went on upstairs and unlaced my shoe, this one [indicating] 
and didn't take it off”: that his testimony now (at the trial) was 
that she followed him right upstairs; that she was right behind him 
when he went behind the door downstairs: that he could not tell 
whether she was in sight when he got behind the door; that she 
was not in the room when he got behind the door: that she was not 
downstairs when he got behind the door: that she was coming down, 
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she was right behind him. but was not downstairs: that site was not 
downstairs because he could “get about faster” than she could: that 
lie was trving to avoid trouble with her and did not want to have 
any trouble with her: that he closed his eyes while testifying just 
to keep them shut: that he had not learned his story by by heart; 
that he testified that the shots made this lamp go out: that he was 
across the house from the lamp when he shot her: that one lamp 
was sitting on the ice box: that he did not know and could not tell 
exactly how far in feet: that the lamp was not between him and his 
wife but it was sitting against the wall: that the last shot made the 
lam]) go out: that Pauline got the match to relight the lamp: that 
Pauline was in the front room when she started up to get the match: 
that she started to got the match just as soon as he told her to get it: 
that that was right after the last shot was fired: that he could not tell 
when Pauline came into the front room: that to the question, “You 
just testified they were out front playing when the shooting took 
place, and yet you just say Pauline got a match immediately 
7<> after you fired the last shot ?” he answered “Sure they came 
in:” that he could not say when the children came in; that it 
was not a fact and never happened, that he tried to put the butcher 
knife in his wife's hand: that he got along pretty well with his wife 
except when she caused trouble: that he took care of the children 
too: that he saw Mrs. Williams there that night after the shooting; 
that he rememl>ered the time when his wife was wearing dark glasses 
and that was a long time before the shooting: that this happened 
when some wood flew up and hit her in the eye while she was cutting 
wood, just like that piece of tin that flew up and hit her in the eye 
and that this was what she told him. 

On questioning by the Court, the defendant further testified that 
the front door was not locked after he got in: the defendant then 
testified that his wife did lock the front door: that the back door 
was locked also by the children but he could not tell when they locked 
it: that they locked it while they were playing: and when asked how 
they got in. the witness testified that they (children) had a key and 
they were out there when he came in from work. 

On redirect examination, defendant further testified that he never 
wertt to school “no more than Sunday School" and that was all; that 
he did not understand that what Mr. Robb read to him was his 
testimony. 

Mr. Quijano was then asked by The Court to read the testimony 
and thereupon the following proceedings took place: 

By Mr. Quijano : 

U Q. He read you this: 

•Then I got behind the dining room door and she went in the 
kitchen. T got behind the door and she was coming out and she 
made a pass at me with the knife, and that is when I shot. I say I 
shot her four times standing up and she fell. 

Now, when Mr. Robb asked you whether or not you said that in 
the court, do you know whether you said it or do you not remember? 

A. I didn't said it.’’ 

71 Defendant admitted that he testified a few minutes ago 
that his wife was wearing dark glasses; and that she was 
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struck by a piece of wood; that lie did not see it but that was what 
she told him. 

On further cross examination, the following occurred: 

By Mr. Robb : 

Q. By the way, one further thing about your testimony. You 
testiiied before that you tried to bathe your wife's face to help her, 
is that right i 

A. I did. that is right. 

Q. Didn't you testify this way at your previous trial. This is 
from page 232-3: 

”Q. Did vou attempt to help your wife at all?" 

“A. Yes." 

“Q. What did you do?" 

“A. I tried to pick her up and carry her upstairs and put her to 
bed, but she was too heavy for me.” 

A. I said that. 

Q. And then did you say, 

**Q. Too heavy 
"A. Yes. sir. 

“Q. You know after you left the little boy tried to bathe her 
face, don't you ' 

“A. I don't know. 

“Q. You didn't see that, did you? 

“A. I seen the basin on the floor. I didn't see no water in it. It 
was all dry. 

“Q. How did that basin get there, do you know? 

“A. I can't tell who put it there." 

Wasn't that vour testimonv last time? 

_ ^ , *■ * 

A. Ao, sir. 

That when he was asked. “At the last trial, isn't it a fact 
that you did not say anything about bathing your wife’s face; 
72 you said you did not know about that basin?” His answer was, 
“I didn't say that.” 

On further Redirect examination, the defendant testified that he 
was not angry at his wife and that he was excited. It was thereupon 
stipulated bv counsel in open court that if the government called 
the shorthand reporter who took the portions of the transcript which 
had been read to the defendant by his counsel and the District At¬ 
torney, the shorthand reporter would testify that those portions were 
an accurate transcript of what the defendant said at the morgue 
and at the previous trial. 

Upon stipulation between counsel for the United States and the 
defendant, the stenographic transcript of the testimony of Henry 
Kinard and of the testimony of Sarah Davis in the first trial were 
admitted in evidence and read to the jury. 

Henry Kinard testified in the previous trial on the behalf of the 
defendant, that “he was a brother of the defendant: that he was 2S 
years old, and working: that he lived in his brother's house until 
October when he left there: that on the third Sunday of October 
about 11 o'clock Sarah Davis and Will Kinard and his wife and 
witness were sitting in the front room talking; that ‘Will seed a 
fellow go by the door on a bicycle, and he thought he knew the 
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follow. He went to the door to wave at the fellow, and he stood 
there in the door a little bit. and his wife came to the door and said 
that he was waving at a woman, and she hauled off and hit him and 
knocked him down. When she knocked him down he went out in 
the street and she went back in the house and got a hammer and came 
back after him, and he went on down the street:* that then Laura 
Kinard chased defendant down the street with a hammer: that de¬ 
fendant and his wife had plenty of family quarrels but they were 
soon over: that on one Monday morning' after witness had spent the 
night at the Kinard's house. Will Kinard and his wife were arguing 
downstairs and she hit him about something but what it was witness 
didn't know because witness was upstairs in bed: that Laura Kinard 
hit defendant in the forehead: that on several occasions, when 
73 they would be arguing, witness heard Laura Kinard say some¬ 
thing to the defendant about killing him. 

On cross examination, witness testified that he could not recall 


the date of the third Sunday in October: that he said that was the 
day because this girl Sarah was off on that day: that Laura Kinard 
hit defendant on the back of his head with her fist ami defendant 


fell right down: that defendant stayed down about a second, then 
got up and walked out on the street and. when Laura went back 
and got the hammer, he ran on down the street: that Laura was 


standing in the door when she hit him: that defendant fell on the 
porch: then got up ami ran down the steps and went down the street; 
that the defendant said ‘That woman is cra/.v’: that Laura was about 5 


feet. 2 inches tall: that witness would say Will was about 6 feet: 
that Laura reached up and hit defendant in the back of the head: 
that defendant was standing in the door, leaning tip beside the door: 
that witness heard he was going to testify in this case when he got a 
letter on the 7th of April about meeting at Court, and he came up to 
Court from his home at 140 K Street, SW.: that witness was living 
with the Kinurds during the month of September past: that witness 
did not remember the time Laura had a cut on Iter throat: that 
witness was not living with the Ivinards in September but was living 
at 310 S Street then: that witness used to go around to the Kinard's 
every morning and every afternoon: that witness never saw Laura 
Kinard with a cut on her throat: that Laura went to the hospital 
most every day to take shots but witness never heard about her going 
to the hospital for a cut on her throat; that Laura Kinard worked 
as a cook and maid.” 


Sarah Davis testified in behalf of the defendant in the previous 
trial that: she is residing at 210 Third Street. Southwest: that “she 
had known the defendant Will Kinard, and the deceased, Laura 
Kinard. for two years: during which time she had lived at 210 3rd 
Street. SW.; that on the third Sunday of October, 103G, at about 
11:00 o clock. Henry. Laura. Will Kinard and she were in the front 
room at Mill Kinard's and a ‘fellow passed on a bicycle and waved 
to M ill. and W ill went to the door', and Laura went to the door 
behind him, and she said he was waving to a girl named Vi. and so 
Laura hit him with her fist on the back of the head, and so 
74 V ill fell off the steps, and then she went back in the kitchen 
and got the hammer and she chased him down the street, and 
someone told her to come on back and not get into trouble, and she 
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said. Tf I catch him I will kill him!* She further testified that she 
had seen the Kinards fuss several times before October but had not 
seen them strike one another. 

“On cross examination, the witness testified that Laura Kinard 
hit the defendant in the back of the head with her fist which knocked 
him down and he fell oil the steps: that she was standing on the 
floor in the door and he was standing up on the lower step: that witness 
had never gone out with Will Kinard but used to visit him in his 
house: that witness was not the one he was going out with: that 
witness did not remember anything about any mark on Laura Kinard 
on the 3rd Sunday in October: that witness had never seen a scar 
on Laura Kinard’s throat: that witness did not remember that Laura 
Kinard went to the hospital: that Laura Kinard may have irone 
to the hospital: that witness had never seen Laura Kinard wear 
dark glasses.*' 


REBUTTAL EVIDENCE ON BEHALF OF UNITED STATES 


Thereupon, Everett Grimes was produced as a rebuttal witness on 
behalf of the United States and having been first duly sworn, testi¬ 
fied as follows: 

This his full name is Everett Grimes and has been attached to No. 
4 Precinct and had been a police officer for twenty-two years: that 
he saw the deceased Laura Kinard on the Oth day of September. 
1936. in the Police Court; that he observed that she had a bandage 
on her throat and a cut on her chest; that he had a conversation with 
the defendant about the cut on his wife's throat and defendant said 
that he cut her, that she accused defendant of going out with some 
women, and they had an argument over it. 

The witness further testified that over objection and exception on 
the ground the question was leading that defendant never told him 
(witness) about her getting cut with a piece of tin: that lie. 
75 had seen the wound on Laura Kinanl's neck prior to the day 
he saw her in Court: that she pulled the bandage down and 
showed it to him after she came from the hospital: that there were 
eight stitches and that it was a clean cut: that just as he was leaving 
Court after finishing his business there, he told Laura Kinard. in 
the presence of the defendant, “now, you have this warrant, you 
can go on home and not have anymore trouble from him.** and she. 
said “He is going to kill me. because he told me he was": that defend¬ 
ant did not make any answer to that. 

On cross examination the witness testified that he was not sure when 


it happened but believed it was on the 6th: that he was not sure what 
day the 6th was but thought it was a Saturday morning: that Mrs. 
Kinard said that her husband said “I want to kill you'*: that Mr. & 
Mrs. Kinard went out of the Court together: that Will Kinard was 
with him at that time and the defendant did not say anything to him: 
that he only talked to Will Kinard when he locked him up: that was 
the day before he went to Court: that he believed he talked with him 
after the defendant was in the station but Mrs. Kinard was not present 
at that time: that defendant told him that he and his wife had an 
argument over women; that he did not tell the name of the woman but 
said each accused the other: and that the time he talked with Mrs. 
Kinard was in the hall after the case was disposed of by the Court. 
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Thereupon, Officer Bernard F. Day was recalled as a rebuttal witness 
on behalf of the United States aiid having been previously sworn 
testified that neither he nor anybody else in his presence made any 
suggestions to the Kinard children as to what they should say about 
the killing. 

On cross examination, the witness testified that he talked with the 
children at headquarters in the presence of the defendant and Officer 
Tolson: and that he did not suggest anything to the children at all. 

Thereupon. Aubrey Tolson was recalled as a rebuttal witness on 
behalf of the United States and having been previously sworn tes¬ 
tified that neither he nor anyone else in his presence made any 

76 suggestion whatsoever to the two Kinard children as to what 
statments they should make about the murder. 

On cross examination the witness testified that he did not take the 
children to the Detective Bureau but talked to them there in the pres¬ 
ence of Officer Day. 

Thereupon the following prayer and instructions were offered in¬ 
spect ivelv bv the United States and the defendant, and action as noted 
on the prayer and instructions was then taken by the Court: 

Government's Praver Xo. 1 

The jury are instructed that no particular length of time is necessary 
for deliberation: although some appreciable time must elapse, this time 
need not be days, or hours, or even minutes. It is sufficient if. from all 
the circumstances preceding and surrounding the killing, the jury find 
beyond a reasonable doubt that deliberation did occur, even though it 
mav have occurred in a verv brief period of time. (Granted—no obj. 
J. C. A.) 

Defendant's Instruction Xo. 1 

The jury is instructed that in a prosecution for murder, if it appears 
that defendant fired several shots, the evidence is for the jury to decide 
whether after the first shot any of the rest were accidental. 

The defendant may still be acquitted if the shots were fired in the 
heat of conflict while he believed he was. fighting for his life. (Brown 
vs. U. 265. U. S. page 355.) (Refused—Exception J. C. A.) 

Defendant's Instruction Xo. 2 

The Court instructs the jury that where there is evidence tending to 
show self-defense or where the character of the transaction is in doubt, 
the reputation of the deceased for having a violent or dangerous char¬ 
acter can be proved for the purpose of showing a reasonable ap¬ 
prehension of impending danger to the defendant. (Granted—Xo obj. 
J. C. A.) 

77 Defendant's Instruction Xo. 3 

In the trial for murder when the defendant relies upon his right of 
self-defense, defendant's right to the possession of the pistol is not 
involved. The question is whether the killing was justified. (Price 
vs. U. S.. 51 D. C. App., 106.) (Granted—Xo obj. J. C. A.) 
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Defendant's Instruction Xo. 4 

Tlu' Court instructs the Jury that a reasonable doubt is that state 
of the case which after the entire comparison and consideration of all 
the evidence leaves the minds of the jurors in that condition that they 
cannot say they feel an abiding conviction to a moral certainty of 
the truth of the charge. The burden of proof is upon the govern¬ 
ment. All the presumptions of law. independent of the evidence are 
in favor of innocence and every person is presumed to be innocent 
until he is proved guilty. If upon such proof there is reasonable 
doubt remaining, the accused is entitled to the benefit of it by ac¬ 
quittal. for it is not sufficient to establish a probability though a 
strong one, arising from the doctrine of chance, that the fact charged 
is more likely to be true than the contrary, but the evidence must 
establish the truth to a certainty that convinces and directs the under¬ 
standing and satisfies the reason and judgment of the Jury. (U. S. 
vs. Harry C. Owens, =3 Apps. 921. U. S. vs. Selby. 57—391.) 
(Granted—Xo obj. .T. C. A.) 

Defendant's Instruction Xo. 5 


The Court instructs the Jury that upon the trial of a criminal case 
by a Jury the law contemplates the concurrences of 12 minds: the 
conclusion of guilt before a conviction can be had. Each individual 
juror must be satisfied beyond a reasonable doubt of the defendant's 
guilt before he can. under his oath, consent to a verdict of guilty. 
Each juror should feel the responsibility resting on him as a member 
of the Jury and should realize that his own mind must be convinced 
beyond a reasonable doubt of the defendant’s guilt before he 
78 consents to a verdict of guilty. Therefore, if any individual 
member of the Jury after having duly considered all the evi¬ 
dence in the case and after consultation with his fellow jurors, should 
entertain a reasonable doubt of the defendant's guilt it is his duty not 
to surrender his own conviction simply because the balance of the 
Jury may entertain a different conviction. U. S. vs. Jas. Carter r±53- 
533. U. S. vs. Barry =52-862. U. S. vs. Garfield Selby =57-760. 
(Withdrawn—Quijano.) 


79 Charge to the jury 

Thereupon the Court charged the jury as follows: 

“Gentlemen, you are thoroughly familiar with your functions in 
the trial of cases. Counsel in this case have finished their summing 
up. they have presented to you the facts from the evidence which 
they think will be helpful to you. and they have pointed out in their 
argument what they believe to be the meaning of the evidence. It 
is my function now to explain the law to you applicable to this case, 
and then it becomes your function to consider the evidence and 
examine the facts which you believe are established by that evidence, 
and apply the rules of law which I am about to state, and then deter¬ 
mine what your verdict should be. 

This is a serious case, both to the community and to the defendant, 
A human life has been taken. The defendant admits that he killed 
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the deceased. The question is whether or not he has been guilty 
of any degree of criminal homicide and. if so. of what degree. 

Now. in deciding that fact you should lay aside all questions of 
prejudice or sympathy. You are not concerned with what the penalty 
is. That is provided by law. It is your duty and your duty only to 
decide whether he has been guilty of homicide and. if so. what 
degree of homicide that is. 

f believe bv this time vou are thoroughlv familiar with the iren- 
era I rules which are applicable to all of these cases, but I shall 
restate them to you in this case. 

As you know, at the outset of the case the defendant is presumed 
to be innocent. The indictment against him is no evidence whatever 
against him. It merely states the charge which you are called upon 
to consider and the government is called upon to prove. That pre¬ 
sumption of innocence continues with him throughout the case until 
it has been overcome by the evidence beyond a reasonable doubt. The 
burden of proof is upon the government to establish the defendant’s 
guilt beyond all reasonable doubt. 

80 Keasonable doubt is that state of the case which, after com¬ 
parison and consideration of all the evidence, leaves the minds 

of the jurors in such a condition that they cannot say that they have 
an abiding conviction to a moral certainty of the truth of the charge. 
Or it is such a doubt as in the graver or more important transactions 
of life would cause a reasonably prudent man to pause or hesitate. 

I think that is the best definition that the law can give you. 

The doubt must not be a trivial or whimsical one. It must not be 
based upon groundless conjecture. It must be one that arises out of 
the evidence or lack of evidence, and one that you can conscientiously 
say is reasonable. 

I will repeat this instruction, which is asked: 

It is that state of the case which after the entire comparison and 
consideration of all the evidence leaves the minds of the jurors in that 
condition that they cannot say they feel an abiding conviction to 
a moral certainty of the truth of the charge. The burden of proof 
is upon the government. All the presumptions of law, independent 
of the evidence, are in favor of innocence and every person is pre¬ 
sumed to be innocent until he is proved guilty. If upon such proof 
there is reasonable doubt remaining, the accused is entitled to the 
benefit of it by acquittal, for it is not sufficient to establish a prob¬ 
ability. though a strong one. arising from the doctrine of chance, 
that the fact charged is more likely to be true than the contrary, 
but the evidence must establish the truth to a certainty that con¬ 
vinces and directs the understanding and satisfies the reason and 
judgment of the jury. 

I might say at this point, as you know, of course, this question of 
reasonable doubt applies to all of the different grades of homicide. 
If you have a reasonable doubt as to the higher grade, then you 
cannot find that higher grade. 

The question of the credibility of the witnesses, as you know, is one 
of fact, and therefore in this case, as in all cases, that is one of 

81 the important questions for your consideration. Of course, you 
are entitled to consider the physical facts in the case and com¬ 
pare them with the oral evidence of the witnesses. Sometimes the 
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physical fact may be at complete variance with some of the oral 
testimony. It is for you to determine the weight which you are 
going to give to the testimony of each witness. You have heard 
them, you have seen their attitude on the stand, whether they were 
frank and convincing, or whether they were evasive or not telling 
all the truth. 

You are naturally entitled to consider the opportunity of a witness 
to observe what he tells you about, his intelligence, his ability to re¬ 
member. We have had a lapse here of about eighteen months since 
this act occurred, and you are entitled to consider his ability to 
convev to vou the thoughts which are in his mind which he is trving 
to express. 

When a witness has a direct personal interest in the case, and 
that is true of the defendant, the temptation is strong to color or 
pervert or withhold facts. The dee]) personal interest which he 
may have in the result of this case may be considered by you in 
weighing his evidence and determining to what extent it is worthy 
of credit. Of course, that is a general rule which applies to every 
witness in the case whom you may think has a personal interest in 
the outcome of the case. 

On the question of motive, the law docs not require that the gov¬ 
ernment prove a motive. On the other hand, the government always 
has a right to do it. If you find a motive in this case, that is a 
question of fact which may aid you in determining what the defend¬ 
ant did. and the intention which he had. 

On the other hand, if there is a lack of motive or none is pres¬ 
ent. that is always a strong circumstance in favor of the defendant. 

Now. some statements made by the defendant himself have l>cen 
presented in this case. Some of these statements were not made in 
any judicial hearing, and they were offered on the theory of con¬ 
fession. those statements tending to show the defendant's 
82 guilt of some form of criminal homicide. If vou find thev 
were freely and voluntarily made, then a confession is always 
a piece of evidence of great importance. 

Now. as to the statements which were made before the Coroner’s 
jury and in the preceding trial, you are entitled to consider them 
for whatever they are worth. You are entitled to consider, in the 
weighing of the testimony of any witness, any contradictions which 
you may find that exist between his statements at various times, but 
admissions tending to show guilt made by the defendant out of 
court, if voluntarily and freely made, you are entitled to consider 
as evidence of the facts they contain. 

Of course, you are not compelled to believe any statement made 
in a confession out of court. You are entitled to give such credence 
to it as vou think it is entitled to. 

Now, coming to the facts in this case. 

The government contends that on the evening of November 6. 
193(5. at the family home on Third Street, in the Southwest section 
of the city, the defendant fired six shots into the body of his wife 
and that she immediately died from the wounds caused by those 
shots. 

The defendant admits that he did fire those shots and that the 
death of the wife came from those wounds. 
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The question for you now to decide is whether the evidence shows 
:hat in firing at and killing the wife the defendant committed some 
forth of criminal homicide, or whether he acted in self defense. If 
you liud he did not act in self defense then it is for you to determine 
the decree of homicide which this evidence shows he committed. 

The Government contends with great earnestness that the evidence 
shows he is guilty of murder in the (irst degree, as indicted. Now, 
the attorneys for the defendant on the other hand argue, with equal 
earnestness, that he is not guilty of murder in the first degree, and 
that he either acted in self defense or that if he did not act in self 
defense, the degree of his guilt would he either murder in the second 
degree or manslaughter. 

You have heard all the evidence and it is for you to con- 

83 ! sider what you think are the facts shown, and then to apply 

to those facts the legal principles which I am about to state, 
to determine what your verdict should be. 

I shall begin with the definition of murder in the two degrees, first 
and second degree. The statute has already been read to you. 

‘•Whoever being of sound mind and discretion, purposely and with 
premeditated and deliberate malice, kills another, is guilty of murder 
in the first degree." 

That is the charge in the indictment, but as you know such an in¬ 
dictment charges all degrees of criminal homicide. 

Murder in the second degree is the unlawful killing of another with 
malice aforethought. It is not necessary that there be an actual intent 
to kill or that there be deliberation or premeditation over the killing. 
It is enough that it was done unlawfully and under such circumstances 
as not to reduce it to manslaughter. 

You will notice malice is an essential of both degrees of murder. The 
legal meaning of "Malice" is somewhat broader than the ordinary 
every-day meaning. It is a condition of mind which causes a man to 
do an act injurious to another. That includes ill-will, hatred, revenge, 
or anything which in ordinary usage we consider to be malicious, so 
that if you find in this case that the defendant acted from hatred or 
ill-will or revenge, that would be malice. 

But the legal definition goes further. It is an unlawful act done 
without legal justification or excuse. Any such act is said to be done 
with malice. So that to find the defendant guilty of murder in either 
degree you must find him guilty of malice within either of the defini¬ 
tions I have given, and in order to find first degree there must be an 
actual intent to kill which has l>een deliberated over and premedi¬ 
tated. 

That is. there must be a plan to kill which has been premeditated over 
and thought over before the plan is actually carried out. 

No particular time of thought or premeditation is required. 

84 It is enough that there has l>een sufficient time to deliberate over 
! it and the intent to kill had been formed. 

It is enough if there has been an intent to kill and there has been 
sufficient time to deliberate over it and premeditate over it. and there 
has been such deliberation and premeditation. 

If there has not been deliberation and premeditation over the intent 
to kill, or if there has been no intent to kill, then it would not be murder 
in the first degree. 
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If there has been a killing and it has been done with malice, in the 
sense that I have explained to you, then it would be at least murder in 
the second degree, and if there has been an intent to kill with delibera¬ 
tion and premeditation thereover, that would make it murder in the 
first degree, but if there was intent to kill, but it was formed without 
time for deliberation and premeditation, that is. if it was formed at the 
instant of the shooting, and not deliberated or premeditated over, it 
would not be murder in the first degree, but it would be murder in the 
second degree, unless from the other instruction I shall give you you 
should find that the circumstances—it would be murder in the second 
degree if there was intent to kill although not premeditated over and 
deliberated over, and there was malice. 

Now. intent to kill may be presumed from the act of the accused. 
A man is presumed, in the eyes of the law, to intend the natural conse¬ 
quences of his act. It is a natural consequence of shooting a person 
with a pistol that a fatal wound would be inflicted and death would 
ensue. So that from the fact that the defendant fired the shot you 
may presume the defendant intended to kill. 

You will note that is permissive, it is not compulsive upon you. 
Other evidence might convince you in the case there was not the intent 
to kill, but you are entitled to find from any firing of a pistol that the 
person so firing did intend to kill. 

Now. to apply the definitions I have just giver to the contentions of 
the parties. 

85 Certain of the facts in the case are admitted. It is admitted 
that these shots were fired and that fatal wounds were inflicted 
by them, and that the wife died almost instantly after the shooting 
was over. This shooting occurred in the family home, in this house 
in Southwest, Washington. November 6, 1936. 

Now, the government contends that the shooting was witnessed 
by the two children of the defendant, while the defendant denies that. 

The government contends that the defendant had for some time 
entertained ill-will toward his wife, and that on this occasion he 
formed a deliberate plan to kill her, and he deliberated and premedi¬ 
tated over it. and that he shot in pursuance of that plan, and as an 
evidence of the fact that he was planning, the government contends 
the evidence shows that after the shooting was over he placed a knife 
in his wife’s hand, or attempted to place it there, for the purpose 
of bolstering up the defense which he intended to make of self 
defense. 

You understand in pointing out this evidence I am not undertak¬ 
ing to express any view as to whether it is true or not. That is a 
question for you to determine. I merely point out some of the evi¬ 
dence so that you may clearly understand the legal principles. 

If you believe prior to the shooting the defendant had formed a 
design to kill his wife and that lie had premeditated and deliberated 
over that design, even though for a brief period of time, then he 
would be guilty of murder in the first degree. 

You are instructed no particular time is necessary for deliberation, 
although some appreciable time must elapse. This time need not be 
weeks, days, hours, or even minutes. It is sufficient if. from all the 
circumstances preceding and surrounding the killing, the pin* find 
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beyond a reasonable doubt that deliberation did occur, even though 
it inav have occurred in a very brief period of time. 

If, however you find that'the intention to kill was lacking, or if 
you find that there was no deliberation or premeditation over the 
intent to kill, but if you find the defendant was acting with 
SG malice aforethought, then he would be guilty of murder in the 
second degree. 

The defendant’s principal argument has been addressed to the 
subject of seif defense, and perhaps it would be more intelligent if 
I took up that subject next before discussing the subject of man¬ 
slaughter. 

A man has a right to defend himself from assault by another, and 
under some circumstances he may kill in the exercise of that right. 
There are several elements which must exist in order to place it 
within that provision of the law. First, the deceased must have been 
about to assault the defendant, or the circumstances must have been 


Mich as to cause the defendant to believe that an assault was actually 
being made or was about to be made on him. 

Second, the assault, whether it be actual or apparent, must be 
such as to endanger the life of the defendant or to threaten great 
bodily harm to him. Mere words are not enough. There must be 
such an assault as if actually carried out would inflict serious bodily 
harm or possible death. 

Third, the belief of the defendant must be reasonable under the 


circumstances. Of course, he must actually and honestly believe that 
he is in danger of death or serious bodily harm, at the hands of his 
assailant. But. in addition to his having that belief, the facts must 


be Such that a reasonable person under the same circumstances would 
have readied the same belief, and. finally, the force which the 
defendant uses in repelling this assault must not be excessive. 

To apply that definition to this case, the defendant contends the 
wife began quarreling with him almost immediately upon their meet¬ 
ing. and that she continued to quarrel throughout the evening: that 
she armed herself with a knife while downstairs and that while up¬ 
stairs he armed himself with a pistol, and walked downstairs where 
he hid behind the door, and that she attempted to cut him with a 
butcher knife, when he shot. 


In order to acquit the defendant on the ground of self defense 
you must find, first, that the wife assaulted him or was about 
ST to assault him. That is. that she was either trying to assault 
him with a knife, cut him with it, or that the circumstances 


were such that he might reasonably lielieve she was trying to cut 
him. 


Second, you must feel that such an assault by her was such as 
to endanger his life or cause serious bodily harm. 

Third, he must honestly believe that his wife was assaulting him 
in such a manner as to put him in danger of death or serious bodily 
harm, and that must be a belief that a reasonable person would exer¬ 
cise under the circumstances, and, finally, the force he used in 
repelling the assault must not be excessive. 

If you find that all these elements were present in this case at 
the time the defendant fired the fatal shots, then you should acquit 


WILL KIXARD VS. UNITED STATES 


57 


him, but if you find any one of these four elements were not present 
at the time, you cannot acquit him on the ground of self defense. 

Where there is evidence tending to show self defense, and where 
the character of the transaction is in doubt, the reputation <»f the 
deceased for having a violent and dangerous character can be proved 
for the purpose of showing a reasonable apprehension of impend¬ 
ing danger to the defendant. 

It is for you to say if in this particular case there is any evidence 
to show that the deceased woman had a violent or dangerous char¬ 
acter. If so, you may consider that. 

Where the question is one of self defense, the defendant's right 
to the possession of a pistol is not involved. The question is whether 
the killing was justified. That is. if the killing was justified under 
the circumstances, then he is not to be criticized for having a pistol, 
but von are entitled to consider the circumstances, in the case, in¬ 


cluding his acquisition of the pistol at the time he says he got it. in 
determining whether or not the circumstances were such as to justify 
him in relying upon a plea of self defense. 

There is one other degree of criminal homicide which has been men¬ 


tioned by counsel, but not discussed to any extent. That is. 
88 manslaughter, and I shall give you the law upon that subject. 
That is the lowest degree of homicide. 


It is the unlawful killing of a human being without malice afore¬ 
thought. It occurs where the homicide is committed at the time of 
mutual combat, and where it is committed in passion or hot blood, 
induced bv provocation. 

Two things must exist in order to reduce the offense from murder 
to manslaughter. There must be ample provocation and there must, 
be great passion, and both of those must exist at the time the fatal 
blow is struck. 


When I say “passion or hot blood," I include the expressions “rage 
or anger, resentment, terror or fear." While they are slightly dif¬ 
ferent emotions, the law considers them all as applicable in the 
circumstances of homicide committed by the infliction of great provo¬ 
cation or adequate provocation which causes the defendant then to 
fly into a rage or anger, resentment or terror. 

The provocation to be sufficient to reduce the offense from murder 
to manslaughter must be such as to induce a reasonable man in the 


anger of the moment to lose control of himself and commit the act 
which he did. It must be such provocation as would have a like 
effect upon the mind and emotions of the average man, a man of 
ordinary self control. 

In addition to the adequate provocation there must be passion and 
hot blood caused thereby. This passion or rage or resentment, fear 
or anger must be overmastering and one which obscures the reason 
as a result of temporary excitement caused thereby. 

If you find there was adequate provocation given by the deceased, 
the wife of the defendant, to cause the defendant to fly into great 
passion, whether of fear, anger, or resentment, and that while in that 
sudden passion it caused the defendant to kill, then he would be 
guilty of manslaughter. 
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Now . your verdict may be not guilty, irtiilty of manslaughter, 
St) iruiltv of murder in the second decree, or guiltv of murder in 
the first degree. 

Thereupon the jury retired to consider their verdict. 

The foregoing is the substance of all the testimony and proceedings 
bearing upon the exceptions herein reserved on behalf of the 
defendant. 

And as all of said exceptions were noted and allowed as aforesaid 
and duly entered upon the minutes of the Court before the jury 
retired to consider of its verdict and because the matters and things 
hereinbefore recited are not matters of record and in order to make 
the same a part of the record herein, so that the defendant may have 
his case reviewed on appeal, the defendant, by his attorneys, moves 
the Court to sign and seal this his bill of exceptions, which motion is 
granted by the Court and this bill of exceptions is accordingly signed 
and sealed this 17th day of June 1938. 

Jesse C. Adkins. Justice. 

This bill is satisfactory. 

Koger Robb. 

Special Assistant to the United States Attorney. 


QriJANA & Foubuexa. 

By Eugenio M. Foubuexa, 

Attorneys for the Defendant. 
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STATEMENT OF FACTS 

The appellant has been convicted of murder in 
the First Degree and sentenced to be executed 
under an indictment charging that on November 6, 
1936, he shot and killed his wife, Laura Kinard. 

Although four assignments of error are set forth 
in the record, appellant, in his brief (P. 7), con¬ 
cedes that the last two assignments are not well 
taken and accordingly waives the same and relies 
only on the first two assignments of error. Both of 
these assignments relate to the Court’s Charge to 
the Jury, to which no exception was taken (R. 58). 

A previous and similar judgment against the ap¬ 
pellant was reversed by this Court on March 7, 
1938, 96 Fed. (2d) 522. 


(i) 



o 


The evidence for the Government at the trial 
disclosed that the deceased, Laura Kinard, at the 
time of the homicide lived at 217 Third Street 
Southwest, with the appellant and their two chil¬ 
dren. William Kinard, Jr., eleven years of age, and 
Pauline Kinard, eight years of age (R. 11,16). 

The children, who were the only eye witnesses, 
testified for the Government. Pauline testified that 
during some fussing between her father and mother, 
appellant went upstairs and got a gun, and her 
mother also went upstairs; that her father came 
downstairs first, and hid; that then her mother came 
down and went into the kitchen, and while the 
mother was standing there the appellant stepped 
out of hiding and shot her once, and she fell; that 
the appellant then leaned over her and shot her five 
more times; that she, Pauline, did not see her 
mother with a knife in her hand before the shoot¬ 
ing, but did see a knife on the floor afterwards; that 
her mother was about to throw a salt shaker at the 
appellant, but was shot before she could do so; that 
after the shooting her father struck her brother, 
and left (R. 14). 

Pauline Kinard testified further that “a couple 
of months before this shooting” she saw her father 
assault the deceased with a razor; that “her mother 
was at the sink washing dishes; that appellant 
went behind her and took the razor blade and cut 
her around the neck; that her mother hollered and 
her father came over and beat her mother in the 
stomach and told her mother to go to the doctor; 
that her mother went to the doctor” (R. 14). 
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The testimony of the son, William, was in sub¬ 
stantial agreement with that of his sister (R. 11,13). 
With respect to the actual shooting, he stated that 
after the appellant and the deceased had quarreled 
“the defendant shot the deceased and she fell, then 
the defendant (jot on top of her and shot her five 
more times” (R. 12, 13). 

He testified further that immediately after the 
shooting the appellant took a knife and pat it in 
the hand of the dead woman, and told him to 
tell the police that the deceased was “bothering” 
the appellant (R. 12). Pauline was not in the 
room at the time this incident occurred (R. 14). 
William added that while the shooting was going 
on he was crying and telling his father to stop 
(R, 12). 

After arranging the knife in liis wife’s hand, the 
appellant ran from the house and went to Number 
4 Precinct where he surrendered to the police (R. 
12, 18, 21, 22). 

A neighbor of the Kinards, Mrs. Williams, saw 
the appellant run from his house and she imme¬ 
diately went to the house and found the children 
there. The children at once told Mrs. Williams 
■what had happened, and their account of the mur¬ 
der, given to Mrs. Williams spontaneously and be¬ 
fore they were interviewed by the police, was in 
substantial accord with their testimony at the trial 
(R. 13,15,17,19, 22). 

When the police arrived at the scene a few min¬ 
utes after the shooting they found Laura Kinard 
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lying dead on the kitchen floor. There was a 
butcher knife near her hand. The appellant was 
brought to the scene and the little boy, William, 
repeated his statement in the presence of the pris¬ 
oner (R. 19, 22). The police observed a bump or 
“egg” on the boy’s head, where he said his father 
had struck him with the gun (R. 20). There teas 
a bullet hole with blood around it in the floor di¬ 
rectly under the body and a police officer cut a slug 
(Government Exhibit 14) from this hole (R. 11, 
31, 32). The upper part of the slug was lead and 
the bottom part was lead copper coated (R. 32). 

The autopsy revealed that the deceased had been 

shot six times, once in the left arm and five times 

in the chest and abdomen. Six empty cartridges 

taken from appellant’s gun (Government Exhibit 

#10) were admitted in evidence (R. 22). A Deputy 

Coroner testified that four of the wounds were fatal 

wounds (R. 7, 10). There were powder marks 

about all the wounds on the bodv save the wound 

•/ 

in the arm from which the Deputy Coroner con¬ 
cluded these shots had been fired from a distance of 
not more than eighteen inches. The Deputy Coro¬ 
ner stated that on removing the clothing of the 
deceased a copper coated lead slug fell from the 
i clothing and he did not know from what wound this 
had come although certain bullets were removed 
from other wounds (R. 8,10). He further testified 
that any of the wounds in the chest and abdomen 
could have been fatal and could have been inflicted 
while the deceased was lying down (R. 10). 
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Certain verbal statements made to the police by 
the appellant shortly after the shooting were testi¬ 
fied to. Officer Day testified that appellant stated 
that the deceased had “followed him downstairs 
and made a pass at him with a butcher knife, and 
that is when he shot her.” 

“He said the lights went out and, after the light 
was lit, she was in pain and he shot her twice 
more” (R. 23). 

Detective Sergeant Tolson testified in this con¬ 
nection that appellant “said that he fired four shots, 
she fell to the floor, and during the firing of these 
shots the lights were out. He lighted the lamp 
again, and saw his wife lying on the floor on her 
back in the kitchen, and he moved the lamp from 
one table—that was the table over near the stove 
across the room over to the table sitting near the 
window. He said he looked down on his wife and 
saw she was in misery, and he stood astraddle of 
her and fired two more shots into the body ” (R. 25). 

In a statement to the police, which was reduced to 
writing, the appellant said that his wife had ac¬ 
cused him of “going out on” her and had threat¬ 
ened to kill him with a knife; that when she got the 
knife he left the kitchen and ran upstairs “to go 
to bed” and that about three minutes later, after 
he had unlaced one shoe, his wife came up; that 
while she was coming up the steps he got his gun 
from underneath the pillow and that he then went 
downstairs and got behind the kitchen door; that 
when he came from behind this door she was stand- 
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ing inside the kitchen and she made a pass at him 
with the knife and he shot her; that: 

I shot her four times while she was standing 
up and she fell to the floor. At that time, 
the lamp went out and Pauline Kinard went 
upstairs and got a match and handed it to me 
and I stepped over the body and lit the lamp, 
which was on the table. I then moved the 
lamp over on another table by the window. I 
looked down on her and she was lying on her 
back suffering and I shot her twice more. 
* * * She was in misery and I wanted to 

get her out of her misery. * * * I was 

straddling the body and was shooting down¬ 
ward and she was on her back (R. 27, 28,29). 

He said that he was about four feet from his wife 
when he shot her the first time. He denied that 
she had attempted to throw a salt shaker at him 
just before he fired the first shot (R. 27, 30). 

At the Coroner's inquest appellant was asked by 
the Coroner if he desired to make a statement. He 
did make a statement relative to certain details of 
the shooting (R. 31). 

Detective Sergeant Tolson in his testimony 
stated that he heard appellant make the statement 
in question at the inquest (R. 30), and that appel¬ 
lant stated “he got a gun and went downstairs and 
he got behind the door and she came downstairs and 
went into the kitchen. He came from behind the 
door and fired four shots. He said firing those 
shots caused the light to go out. He then lighted 
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the lamp again, and saw the body lying on the floor 
in the kitchen and fired two more shots ” (R. 31). 

A police photographer testified that after the 
bodv of the deceased had been removed from the 
spot where it was found after the shooting, that 
a bullet hole with blood around it was found in the 
kitchen floor beneath where the body had been (R. 
11). Detective Sergeant Tolson testified to the 
same effect and stated that in the hole in question 
he sate a lead slug, and that he took a pocket knife 
and cut the slug out of the floor, and that the upper 
part of the slug in question (Government Exhibit 
=14) was lead and the bottom part was lead copper 
coated (R. 31, 32). 

At the close of the Government’s case, counsel 
for the appellant advised the Court that his client 
wished to plead guilty to murder in the second de¬ 
gree, and counsel moved the Court to require the 
District Attorney to accept such a plea. The Dis¬ 
trict Attorney refused to accept the plea and the 
appellant’s motion was denied (R. 34, 35). 

The appellant testified that he killed his wife in 
self-defense. He said that on several prior occa¬ 
sions she had assaulted him, accusing him of “going 
with women” (R. 36); that on the night of the 
homicide she threatened to kill him, because she 
said he was “cutting up on” her (R. 37); that she 
struck him with her fist, then got a butcher knife 
and started after him; that he ran upstairs and got 
his gun and she followed and made a couple of 
passes at him with the knife (R. 37); that “I rmi 
down the steps, hid behind the dining-room door 
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leading into the kitchen. * * * She came on back 
there and looked behind the door that I was behind, 
and with that she made several passes and the door 
was the only thing that saved me from getting cut 
with the knife. The first shot I made as she made 
the pass. I shot in self-defense, and I was out and 
kept on shooting * * *” (R. 38). He said that 
the first shot struck his wife in the right side; that 
“there were supposed to have been three shots in 
there; the next shot was in the center, and the 
next two shots was placed over to the left” (R. 
40). He testified that his children had not even 
been in the house at the time of the shooting, al¬ 
though appellant stated Pauline had brought him 
a match to re-light the lamp immediately after the 
shooting (R. 43, 38). 

On cross-examination, appellant denied that 
he had told Officer Grimes, who took him to court, 
that he had cut his wife’s throat in a dispute about 
women; he also denied that as he was leaving the 
court, his wife had said in his presence that he had 
threatened to kill her (R. 42). He repeated that 
he had shot in self-defense, and swore positively 
that he was not angry at all because of what the 
deceased had done (R. 42). He said he was sure 
that he did not fire any shots after his wife fell; 
that the bullet in the floor had been fired by the 
police (R. 43, 44). His testimony was impeached 
when the District Attorney developed a great many 
serious discrepancies between his story on the 
stand and his testimony at the morgue and at his 
first trial (R. 43, 47). 
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In rebuttal the Government proved that on Sep¬ 
tember 6, 1936, the appellant talked with Officer 
Grimes about a cut on the throat of Laura Kinard, 
and told the officer that he had cut her when she 
accused him of “going out with some women.’’ 
The officer testified that he examined the wound 
and found it a clean cut closed by eight stitches. 
He said that Laura Kinard told him, as they left 
the court and in the presence of the appellant, that 
“He is going to kill me, because he told me he 
was”; and that the appellant made no answer to 
that (R. 49). 

ARGUMENT 

I 

The statements made by appellant do tend to show he 
was guilty of some form of criminal homicide 

Appellant’s first assignment of error to which 
the first part of his brief is devoted is “the Court 
erred in commenting to the prejudice of the de¬ 
fendant to the effect that the statement or confes¬ 
sion of the defendant tended to show the defend¬ 
ant’s guilt of some form of criminal homicide.” 

It is interesting to note that in certain parts of 
appellant’s brief he admits that the confession does 
tend to show that appellant was guilty of some form 
of criminal homicide. 

On Page 2 of appellant's brief, in dealing with 
the first assignment of error, appellant states “this 
general charge of the Court permitted the Jury, if 
not inferentially required it, to find the appellant 
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guilty of some form of criminal homicide, in spite 
of the fact that the statement or confession of the 
appellant has also a vert) strong tendency to show 
that he hilled his wife in self-defense Again, 
on Page 2 of appellant's brief, ill treating of the 
same assignment of error, it is stated “The learned 
trial judge in this case failed to qualify his state¬ 
ment that the Jury were ‘not bound by his opin¬ 
ion’ and likewise failed to tell the Jury in Open 
Court that the statement or confession also tends 
to show that the appellant killed his u'ifc in self- 
defense * * *” 

Again on Page 5 of appellant's brief, appellant 
admits that the confession of appellant did tend 
to show appellant guilty of some form of criminal 
homicide, wherein it is stated “the learned trial 
judge told the Jury in the course of his instructions 
to them that the statement or confession tended to 
show ‘defendant’s guilt of some form of homicide’ 
but failed to call their attention to certain portions 
of the confession and of the evidence tending to 
show that the appellant killed his wife in self- 
defense. It is evident that this charge to the Jury 
teas based solely upon the portions of the statement 
or confession that tended to show defendant’s guilt. 
and not upon the entire confession or evidence ad¬ 
duced during the trial.” 

While as we have shown, appellant admits in a 
number of instances in his brief that his confession 
would tend to show him guilty of some form of 
criminal homicide, a reading of the Court’s charge, 


11 


only a part of which is set forth in appellant’s 
brief, will show that the Court was speaking not 
only of the written confession or statement of the 
appellant but in general of any and all statements 
bothverbal and written which appellant had made 
at any time in connection with the fatal shooting. 

In other words, while appellant’s brief is devoted 
entirely and solely to the written confession made 
by appellant in treating of the first assignment of 
error, the charge of the Court itself will show that 
the Court was referring not only to that but to a 
number of other statements made by appellant. 
The Court stated (R. 53) : 

Now, some statements made by the defend¬ 
ant himself have been presented in this case. 
Some of these statements tv ere not made in 
any judicial hearing, and they were offered 
on the theory of confession, those statements 
tending to show the defendants guilt of 
some form of criminal homicide. If yon 
find they were freely and voluntarily made, 
then a confession is always a piece of evi¬ 
dence of great importance. 

Notv, as to the statements which were 
made before the Coronets jury and in the 
preceding trial, you are entitled to consider 
them for whatever they are worth. You are 
entitled to consider, in the weighing of the 
testimony of any witness, any contradictions 
which you may find that exist between his 
statements at various times, but admissions 
tending to show guilt made by the defendant 
out of court, if voluntarily and freely made, 
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you arc entitled to consider as evidence of 
the facts they contain. 

Of course, you are not compelled to be¬ 
lieve any statement made in a confession 
out of court. You are entitled to give such 
credence to it as you think it is entitled to. 

Among the statements to which the Court was 
referring in this portion of the charge there was to 
be sure the written statement of appellant, which 
was introduced in evidence without objection (R. 
26). wherein appellant stated “I shot her four 
times while she was standing up and she fell to 
the floor. At that time the lamp went out and Pan- 
i line Kinard went upstairs and got a match and 
handed it to me and I stepped over the body and lit 
the lamp, which was on the table. I then moved the 
lamp over on to the table by the window. I looked 
■ down on her and she was lying on her back suffer¬ 
ing and I shot her twice more” (R. 27,28). 

Q. After you had shot her four times, as 
you stated, and she had fell to the floor, why 
did you shoot her twice more while she was 
lying on the floor? 

A. She was in misery and I wanted to get 
her out of her misery. 

Q. How far did you have the gun from 
your wife when you shot her the first time? 

A. I was about four feet from her. 

Q. How far did you have the gun from her 
when she was lying on the floor and you fired 
those two shots into her? 
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A. I was straddling the body and was 
shooting downward and she was on her back 
(R. 29). 

The Court was also referring to verbal state¬ 
ments which police officers had stated that the ap¬ 
pellant had made to them relative to the shooting, 
and was also referring to the statement which it 
was testified appellant had made to the Coroner at 
the inquest relative to the shooting. 

Officer Day testified (R. 23) “he said he went 
downstairs and she followed him downstairs, and 
made a pass at him with a butcher knife, and that 
is when he shot her. 

“7/c said the light went out and after the light 
was lighted she teas in pain and he shot her twice 
more” 

Detective Sergeant Tolson testified (R. 25): 

He said that he fired four shots, she fell 
to the floor, and during the firing of these 
shots the lights went out. He lighted the 
lamp again and saw his wife lying on the 
floor o)i herback in the kitchen,and lie moved 
the lamp from one table across the room to 
the table sitting near the window. He said 
he looked down on his wife and saw she was 
in misery, and lie stood astride of her and 
fired two more shots into her body. 

Detective Sergeant Tolson also testified that at 
the Coroner’s inquest the appellant stated “he had 
an argument with his "wife, she accused him of go¬ 
ing out, and that he was upstairs sitting on the bed, 
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unlacing his shoe when she came downstairs. He 
got a gun and went downstairs and he got behind 
the door and she came downstairs and went into 
the kitchen, and he came from behind the door and 
fired four shots. He said firing those shots caused 
the light to go out. He then lighted the lamp again 
and sair the hodg Iging on the floor in the kitchen 
and fired tiro more shots'’ (R. 31). 

It is important from a standpoint of corrobora¬ 
tion to note that the testimony of the two children, 

% 

William Kinard and Pauline Kinard, is to the 
effect that after the deceased had been shot and had 
fallen to the floor, appellant “got on top of her and 
shot her five more times” (R. 12, 13,14). 

It is also important to note that the Deputy Coro¬ 
ner not only stated that anv of the wounds in the 
chest and abdomen could have been fatal but “that 
all these wounds could have been inflicted while she 
was Iging down” (R. 10). 

The physical facts also corroborate the state¬ 
ments made bv the appellant. A bullet hole with 
blood around it was found in the floor under the 
body of the deceased (R. 11). From this hole De¬ 
tective Sergeant Tolson testified that he removed a 
slug (Government Exhibit —14), and the upper 
part of the slug was lead and the bottom part was 
lead, copper coated (R. 31, 32). Another such bul¬ 
let, the Deputy Coroner testified, had fallen from 
the garments of the deceased while they were being 
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removed. Other bullets were removed from the 
body by the Deputy Coroner, which were undoubt¬ 
edly of the same description although the record 
gives no details thereof other than stating that the 
bullets were removed from the bodv of the deceased 
(R.8,10). 

There was also additional corroboration as to 
the truth of the statements made by appellant in 
that when the gun which fired the fatal shots was 
turned over to the police it contained six empty 
cartridges (Government Exhibit —10). 

In connection with the bullet hole which was 
found in the floor under the body of the deceased, 
appellant admits that there was a hole there but 
states that the police put the hole in question there 
(R. 43, 44). 

Appellant in treating of the first assignment of 
error repeatedly speaks of the Court giving its 
“opinion.” The Court gave no opinion but merely 
stated what the law was in connection with the con¬ 
fession and “statements” made by the appellant 
which had been testified to in the case. 

The Court referred to certain of the statements 
as tending to show appellant guilty of some form of 
criminal homicide. As already stated, appellant 
in his brief on several occasions admits that the 
written confession did have such a tendency and 
the verbal statements made by appellant are of the 
same general tenor. Appellant therefore must ad¬ 
mit that these statements likewise have the same 
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tendency. Whether appellant admits that the “state¬ 
ment,s” made by appellant tend to show him guilty 
of some form of criminal homicide or not the law 
is well settled that if the statements made by ap¬ 
pellant were true the law of self-defense could not 
he invoked by him. 

In other words, taking the “statements” alleg¬ 
edly made by appellant as true, we find him stating 
that he shot the deceased because she was coming at 
him with a knife and then after she had fallen to 
the floor he had his daughter get him a match from 
upstairs, bring it down to him, and he relighted the 
lamp which had been extinguished during the 
shooting, and then seeing that the deceased was on 
the floor in agony, calmly straddled the body and 
shot her twice more to cause her death and end her 
suffering. 

In appellant’s own statements, his need for self- 
defense ended when his wife fell. Clearly in firing 
the last two shots into the prostrate and helpless 
body of the deceased to end her suffering, appellant 
went far bevond the bounds of reasonable self-de- 
fense and became guilty of some form of criminal 
homicide. 

In the case of Anderson v. United States, 170 
U. S. 481-50S, the Court said: 

It is true that a homicide committed in 
actual defence of life or limb is excusable if 
it appear that the slayer was acting under a 
reasonable belief that he was in imminent 
danger of death or great bodily harm from 
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the deceased, and tbat bis act in causing 
death was necessary in order to avoid the 
death or great bodily barm which was ap¬ 
parently imminent. But where there is 
manifestly no adequate or reasonable 
ground for such belief, or the slayer brings 
on the difficulty for the purpose of killing 
the deceased, or violation of law on his part 
is the reason of his expectation of an attack, 
the plea of self defence cannot avail. Wal¬ 
lace v. United States, 162 U. S. 466; Allen v. 
United States, 164 U. S. 492; Addington v. 
United States, 165 U. S. 184. [Italics sup¬ 
plied.] 

In the case of Acers v. United States, 164 U. S. 

388-91-92-93, the Court said: 

With reference to the matter of self-de¬ 
fence by reason of the presence of a real 
danger, the court charged that it could not 
be a past danger, or a danger of a future 
injury, but a present danger and a danger of 
“great injury to the person injured that 
would maim him, or that would be perma¬ 
nent in its character, or that might produce 
death.” In this we think nothing teas stated 
incorrectly, and that there teas a fair defini¬ 
tion of what is necessary to constitute self- 
defence by reason of the existence of a real 
danger. 

Neither, fourthly, do we find anything to 
condemn in the instructions in reference to 
self-defence based on an apparent danger. 
Several approved authorities are quoted 
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from in which the doctrine is correctly stated 
that it is not sufficient that the defendant 
claims that lie believed he was in danger, but 
that it is essential that there were reasonable 
grounds for such belief, and then the rule 
was summed up in this way: 

“Xow, these cases are along the same line, 
and they are without limit, going to show 
that, as far as this proposition of apparent 
danger is concerned, to rest upon a founda¬ 
tion upon which a conclusion that is reason¬ 
able can be erected there must be some overt 
art being done bg the part// which from its 
character, from its nature, would give a rea¬ 
sonable man, situated as was the defendant, 
the ground to believe—reasonable ground to 
believe—that there was danger to his life or 
of deadly violence to his person, and unless 
that condition existed then there is no ground 
upon which this proposition can stand; there 
is nothing to which the doctrine of apparent 
danger could apply.” [Italics supplied.] 

In the case of Hopkins v. United States, 4 App. 

D. 0., 430-43. the Court said: 

And it must be proven that the assault 
upon the defendant was imminently perilous. 
The defendant must show clearly that lie was 
attacked, and that he had good reason to be¬ 
lieve that he was in imminent peril of liis 
life or of great bodily harm. Whart. on 
Horn. 230; 2 Whart. Cr. Law (7th Ed.), 
Secs. 1020. 1021, 1022; People v. McLeod, 1 
Hill (N. Y.), 377. Here there was nothing 
of the kind. [Italics supplied.] 
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In the case of Sacrini v. United States, 38 App. 

D. C., 371-8, the Court said: 

Before one can be permitted to take life 
under the apprehension that he is in danger 
of life or serious bodily harm from the vio¬ 
lence of another, it must appear that he had 
a reasonable right to believe, from all the 
facts and circumstances presented to his 
mind, that he was in such danger. 

The true test for the application of the 
jury is whether the circumstances presented 
to the mind of the defendant were such that 
they would have produced upon the mind of 
any reasonably prudent person, situated as 
the defendant was at the time, the reasonable 
belief that the deceased was then about to 
kill him or to do him serious bodily harm. 
[Italics supplied.] 

In the case of Holmes v. United States, 56 App. 

D. C., 183-8, the Court said: 

The law of self-defense is a la tv of neces¬ 
sity and that necessity must bear all sem¬ 
blance of reality, and appear to admit of no 
other alternative, before taking life will be 
justifiable or excusable. Logue v. Com., 38 
Pa. 265, 80 Am. Dec. 481. [Italics sup¬ 
plied.] 

In the case of Price x. United States, 51 App. 

D. C. 106-7-8, the Court said: 

The first assignment of error to be consid¬ 
ered is whether the court properly instructed 
the jury as to the law of self-defense. The 
Court in his charge said: 
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1 ‘If a person is so circumstanced or so sit¬ 
uated that he honestly believes and has rea¬ 
sonable grounds for the belief that he can 
save himself from death or serious bodily 
harm only by taking the life of an assailant, 
he has the right to protect himself. In other 
words, if you believe from the testimony that 
Price in this case was in such a situation that 
he honestlv believed, and had reasonable 
grounds to believe, that he could save him¬ 
self from serious bodily harm only by killing 
Smith, then he had the right to kill him.” 

It is insisted, on behalf of the defendant, 
that this instruction did not meet every 
phase of the evidence. We do not under¬ 
stand counsel to contend that this charge 
was incorrect in point of law, nor do we 
think such a contention could be sustained. 
Beard v. U . S., 158 U. S. 550, 564, 15 Sup. 
Ct. 962, 39 L. Ed. 1086. The latest expres¬ 
sion of the Supreme Court, in Brown v. 
U. S., 256 U. S. 335, 41 Sup. Ct. 501, 65 
L. Ed. 961 (Mav 16. 1921), is that— 

“If a man reasonably believes that he is in 
immediate danger of death or grievous 
bodily harm from his assailant, he may stand 
his ground, and if he kills him he has not 
exceeded the bounds of law fid self-defense 
That is substantially the charge in the 
present case, for it would be legally impos¬ 
sible for a■ man honestly to believe a■ thing, 
unless reasonable grounds existed for the be¬ 
lief; in other words, the law regards as pre¬ 
tense, and not belief, that which has no rea¬ 
sonable basis. We are of the view that, un- 
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der the charge as given, defendant’s counsel 
was in no way embarrassed in presenting to 
the jury every phase of the evidence. [Ital¬ 
ics supplied.] 

In the case of Marshall v. United States, 45 App. 
D. 0. 373-84, the Court said: 

The question was whether, from the char¬ 
acter of the deceased and his action at the 
time, defendant could reasonably infer or 
believe that he wax in danger of his life, or 
of serious bodily harm. The true test for 
the application of the jury is whether the 
circumstances presented to the mind of the 
defendant were such that they would have 
produced upon the mind of any reasonable, 
prudent person, situated as the defendant 
was at the time, the reasonable belief that 
the deceased teas then about to kill him, or 
to do him serious bodily harm. Sacrini v. 
United States, 38 App. I). C. 371, 378; Beard 
v. United States, 158 U. S. 550, 563,39 L. Ed. 
1086,1091,15 Sup. Ct. Rep. 962, 9 Am. Crim. 
Rep. 324; Rowe v. United States, 164 U. S. 
546, 41 L. Ed. 547, 17 Sup. Ct. Rep. 172. 
[Italics supplied.] 

In Miller on Criminal Law, it is stated at Page 
200 : 

In order to justify a killing in self-defense, 
there must be an honest and reasonable be¬ 
lief of imminent death or grievous bodily 
harm, at the hands of the assailant, which 
can be avoided only by killing him. [Italics 
supplied.] 
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At P a ire 202, the same author states: 

C 7 

Before self-defense can be available as an 
excuse or justification i,t mast appear that, 
the danger mas imminent, and immediate re¬ 
sistance necessary upon the part of the ac¬ 
cused in order to prevent the assault or other 
injur]/. The danger must be imminent, im- 
pending, and present, and not prospective or 
even in the near future. Before self-defense 
can be available as justification for a homi¬ 
cide, it must appear that the danger teas so 
imminent that the only apparently possible 
may in which to escape death or grievous 
bodily harm mas to kill the assailant. 
[Italics supplied.] 

It is further stated at Page 204 of the same text: 

The fear of danger which justifies self- 
defense must be, also, one existing at the 
time when such defensive act takes place. 
An apprehension of danger, previously ex¬ 
isting, is not enough. [Italics supplied.] 

The same author states at Page 205-206: 

When an assailant has turned away and 
manifested an intention to abandon the con¬ 
flict, the danger is no longer imminent or 
sufficient to justify the use of force in self- 
defense; * * * 

***** 

Earlier assaults committed on the defend¬ 
ant, or injuries inflicted which have in fact 
been concluded, constitute no justification for 
the use of force in retaliation. The idea of 
prevention or defense against an impending 




23 


or progressive wrong is of tlie essence in 
self-defense; and acts done for the purposes 
of retaliation or revenge, as by lying in wait 
to effect a killing, cannot be justified on this 
ground. So, in a case where defendant 
twice shot his assailant, the first time in 
necessary self-defense, the second after his 
assailant was disabled, both wounds being 
mortal, he was held guilty of felonious 
homicide. 1 [Italics supplied.] 

In Clark's Criminal Law, 3d Ed., Page 204, it is 
stated: 

It folloivs from what has already been 
said that where the original aggressor 
ceased the attack, and shows that he has 
abandoned it, and the person assailed renews 
the difficulty, he becomes in turn the ag¬ 
gressor, and cannot plead self-defense if he 
kills the original aggressor to save his lifer 
[Italics supplied.] 

II 

The court’s charge fully covered the law of self-defense 

The second assignment of error is “The Court 
erred in calling the jury's attention to the prejudice 
of the defendant, to only a certain portion of the 
evidence or confession without calling the other 
material portions of the same that is favorable to 
defendant” 

1 Caughron v. State , 99 Ark. 462, 139 S. W. 315. 

2 Allen v. State , 24 Tex. App. 216, 6 S. W. 1ST. 
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We have already shown in treating of the first 
assignment of error that appellant is incorrect in 
two respects. First, in believing that in the part of 
the charge referred to and complained of, the Court 
was only speaking of the confession of appellant, 
and secondly, in that portion of the charge alleg¬ 
ing that the Court was expressing an opinion. Ap¬ 
pellant in the second part of his brief is guilty of 
these same errors. 

A reading of the Court’s charge, particularly 
Pages 54, 55, 56, and 57 will show that the Court 
clearly stated what the contentions were both on 
the part of the Government and on the part of the 
appellant. 

Even excerpts from the charge will show how 
clearlv the Court set forth the real issues in the 
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case, and how thoroughly it covered the law appli¬ 
cable to same. For example the Court stated at 
Pages 53 and 54: 

Now, coming to the facts in this case. 

The government contends that on the 
evening of November 6, 1936, at the family 
home on Third Street, in the Southwest sec¬ 
tion of the city, the defendant fired six shots 
into the body of his wife and that she im¬ 
mediately died from the wounds caused by 
those shots. 

The defendant admits that he did fire 
those shots and that the death of the wife 
came from those wounds. 
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The question for you to decide is whether 
the evidence shows that in firing at and kill¬ 
ing the wife the defendant committed some 
form of criminal homicide, or whether he 
acted in self defense. If you find he did not 
act in self defense then it is for you to de¬ 
termine the degree of homicide ichicli this 
evidence show's he committed. 

The Government contends with great ear¬ 
nestness that the evidence shows he is guilty 
of murder in the first degree, as indicted. 
Now, the attorneys for the defendant on the 
other hand argue, with equal earnestness, 
that he is not guilty of murder in the first 
degree, and that he either acted in self de¬ 
fense or that if he did not act in self de¬ 
fense, the degree of his guilt would be either 
murder in the second degree or manslaugh¬ 
ter. 

You have heard all the evidence and it is 
for you to consider ivliat you think are the 
facts shown, and then to apply to those facts 
the legal principles which I am about to 
state, to determine ivhat your verdict should 
be. 

The Court then proceeded (R. P. 54 and 55) to 
define the degrees of homicide, and then stated: 

Now, to apply the definitions I have just 
given to the contentions of the parties. 

Certain of the facts in the case are ad¬ 
mitted. It is admitted that these shots were 
fired and that fatal wounds were inflicted 
by them, and that the wife died almost in- 


26 


stantlv after the shooting was over. This 
shooting occurred in the family home, in this 
house in Southwest Washington, November 
6, 1936. 

Now, the government contends that the 
shooting was witnessed bv the two children 
of the defendant, while the defendant denies 
that. 

The government contends that the defend¬ 
ant had for some time entertained ill-will 
toward his wife, and that on this occasion he 
formed a deliberate plan to kill her, and he 
deliberated and premeditated over it, and 
that he shot in pursuance of that plan, and 
as an evidence of the fact that he was plan¬ 
ning, the government contends the evidence 
shows that after the shooting was over he 
placed a knife in his wdfe’s hand, or at¬ 
tempted to place it there, for the purpose of 
bolstering up the defense which he intended 
to make of self defense. 

You understand in pointing out this evi¬ 
dence I am not undertaking to express any 
view as to whether it is true or not . That is 
a question for you to determine . I merely 
point out some of the evidence so that you 
may clearly understand the legal principles. 

The Court then proceeded to deal in detail with 
appellant’s theory of the case, and the law of 
self-defense (R. P. 56, 57). The Court stated, 
among other things, “The defendant’s principal ar¬ 
gument has been addressed to the subject of self 
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defense, and perhaps it would he more intelligent 
if I took up that subject next * * 

After defining and describing to the jury what 
was meant in the law by self defense, the Court 
stated (R. 56): 

To apply that definition to this case, the 
defendant contends the wife began quarrel¬ 
ing with him almost immediately upon their 
meeting, and that she continued to quarrel 
throughout the evening; that she armed her¬ 
self with a knife while downstairs and that 
while upstairs he armed himself with a pis¬ 
tol, and walked downstairs where he hid be¬ 
hind the door, and that she attempted to cut 
him with a butcher knife, when he shot. 

This latter portion of the charge clearly and 
fairly stated to the jury what the appellant’s 
theory of the case was, although appellant in his 
brief would have it appear that the Court below 
only commented on those phases of the ease tend¬ 
ing to show the appellant guilty of some degree of 
homicide. 

In brief, a reading of the charge given by the 
Court below shows that not only did the Court 
fully cover the law applicable to the Government’s 
theory of the case but with just as much detail and 
thoroughness the law applicable to appellant’s 
theory of the case, namely, the law of self-defense. 

CONCLUSION 

It is contended that this is peculiarly a case to 
which Title 28, Section 391 of the United States 
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Code (Judicial Section 269, amended) should ap¬ 
ply. This Section states: 

On the hearing of any appeal, certiorari, 
or motion for a new trial, in any case, civil 
or criminal, the Court shall give judgment 
after an examination of the entire record 
before the Court, without regard to technical 
errors, defenses, or exceptions which do not 
affect the substantial rights of the parties. 

With respect to the first assignment of error, ap¬ 
pellant repeatedly admits in his brief that his con¬ 
fession, which went in evidence without exception, 
does “tend” to show him guilty of some form of 
criminal homicide. The law of self-defense like¬ 
wise clearly shows that if the facts stated in the 
confession and other statements of appellant are 
true, that he was guilty of some form of criminal 
homicide. 

The facts set forth in the confession and other 
statements of appellant are corroborated by the tes¬ 
timony of the only two eye witnesses to the fatal 
shooting, his own son and daughter. The physical 
facts and evidence likewise corroborate appel¬ 
lant’s statements as testified to. 

The Court gave no opinion as to what it believed 
was the truth, merely stating to the jury what the 
law was and leaving it as the duty of the jury to 
apply the law to the evidence. 

As has already been stated, the second assign¬ 
ment of error relied on referred to the Court’s 


29 


charge to the jury. To this charge no exception 
was taken. 

The charge fully and adequately covered the en¬ 
tire case, both from the Government’s standpoint 
and the standpoint of the appellant; and from the 
evidence and the instructions of law as properly 
given by the Court, the jury had ample evidence 
from which to return its verdict of murder in the 
first degree. 

Respectfully submitted. 

David A. Pine, 
United States Attorney. 

Roger Robb, 

Special Assistant to the United States Attorney. 
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